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Introduction

The development of bioethics has presented us with an ever increasing number of
very different discussions over the last four decades. Bioethicists wereinitially con-
cerned about questions of reproduction, end of life, organ transplantation, and a
broad range of moral problems raised by the forward march of the life sciences.
Meanwhile these sciences grew to be a major influence in nearly al areas of our
lives. Biotechnology has brought about considerable changes in agriculture, plant
breeding, pharmacy, veterinary medicine and medicine in general. These scientific
and technological changes in turn are having a profound influence on economy,
law, politics and culture. The life sciences are now certain to change our world in
important ways.

Because of their potentially all-pervasive and highly diverse impact, bioethical
discussions concerning the life sciences are no longer simply about ethical guide-
lines or legal regulation of concrete technologies. Certainly, the on-going debates
concerning rules and regulations are complicated — and becoming more so. Never-
theless, bioethics cannot be restricted to these topics — they cover but a fraction of
the social and personal consequences of bio-technological change. Thelife sciences
drive us to rethink long-time-honoured concepts of humanness, of personhood, of
nature. Bioethics therefore needs to develop an understanding of the impact those
changes have on the conceptualization of the ethical dimension of the life sciences.

The normative framework we might use for the evaluation of the life sciences
is itself a matter of dispute. Not only are we confronted with a variety of ethical
theories — a challenge for ethicsin general — but aso with very specific conceptual
issues arising in the more specialized area of bioethics. It seems unavoidable there-
fore to choose a much broader perspective for an adequate discussion of the moral
dimension of the whole impact of the life sciences.

The focus of this book is the notion of “contingency”. Why? Because it seems
as if the self-imposed mission of the life sciences amounts to a declaration of war
on a specific characteristic of nature in general and of human nature in particular.
Key words here are: imperfect, uncontrollable, largely (and perhaps permanently)
unknowable, that is to say: contingent. Nature and Life are like deities fond of sur-
prising us. And surely the unpredictable nature of life is what makes it so exiting.
But at the same time it sets the limits for regulation and control. The contingency
of life is a challenge for medicine and technology. Life sciences seem to broaden
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2 Introduction

the possihilities of control to an extent that the contingency of life and nature is no
longer self-evident. Today's very broad diagnoses raises a lot of serious questions.
Are they valid diagnoses? Are the life sciences really defying the contingency of
our existence? Or are they only manipulating us with utopian promises? And if
contingency is realy being challenged, why should we worry about it? After all,
contingency isjust a disturbing factor in our worldview, isit not? Or should we say
that the contingency of our natural existence provides us with important sources of
meaning and motivation? Is contingency essential for a meaningful life and way of
life? To focus on contingency is to explore a notion that is of crucial importance in
many cultures and religions and, simultaneously, adriving force in the life sciences.

This volume presents several perspectives on current debates in bioethics. It is
part of a series of research activities that were discussed at anumber of conferences
supported by the European Science Foundation. The first volume of this series was
published in 2006 under the title Bioethics in Cultural Contexts. That book had
a methodological focus and was a collection of papers about different approaches
in bioethics. The present volume concentrates on some fundamental philosophical
concepts crucial to bioethics. The title, The contingent nature of life. Bioethics and
the limits of human existence, refersto some of the ethically most challenging theo-
retical ideas touched by the life sciences.

The first section, “Contingency of life and the ethical”, explores the different
dimensions of how the contingency of life, and especially human life, is relevant
to ethical discussions. The aspiration of the life sciences as a global enterprise is
knowledge about life and nature and, concurrently, the development of methods for
intervention in life and nature. These sciences challenge the contingent aspects of
the natural environment and of the nature of humans. Life sciences are driven by the
ideathat we are about to achieve afar more powerful and specific influence on natu-
ral processes than ever before. However, biologists are very careful about promising
control over the biological basis of human beings and their life conditions. The ge-
netic determinism that seems to be a necessary presupposition for the project of the
life sciencesis highly controversial. In the discussions, the notion of “contingency”
is on the agenda again and is an index of the highly complex relationship between
life sciences and the philosophical self-interpretation of human beings. The main
goal of this section isto identify the new dimensions of our philosophical concepts
of nature, life and contingency in the context of the life sciences, and to explore to
what extent this influences ethical debates. Changes in our understanding of nature
and life will change the limits and scope of human existence. Therefore this section
is aso closaly linked to the issue of the first conference at which the notion of
“finitude” was very prominent.

In the second section, “ Ethical theoriesand thelimitsof life sciences’, several pa-
persdeal with the challengeissued by thelife sciencesto our normative frameworks.
It is the task of ethical analysis to provide us with a justification of the principles
by which we morally evaluate the life sciences, and to determine moral limits in
atransparent and non-arbitrary manner. This task of ethical reflection is, however,
challenged by the life sciences in several respects. The impact of the life sciences
on our concepts of personhood, human nature, vulnerability and the like is not only
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important for the self-interpretation of human beings from an anthropological and
hermeneutical perspective, but is aso significantly influential for normative con-
cepts. On the one hand the nature of ethical reflection and moral judgment are much
debated. Bioethical discussions have forced usto reflect more deeply on how ethical
evaluations are made, how to combine empirical and philosophical reflection, and
how to come to concrete but philosophically defensible judgments. On the other
hand, concepts of moral protection are questioned in view of new fields of activ-
ity such as intervention in human procreation and reproduction. In this context the
issue came to be: what needs to be morally protected after all? Debates on moral
protection and moral rights refer to aspects of human existence that may deserve
protection. Moral protection presupposes vulnerability, need, capacities and desires
as possible objects of protection. Therefore this section contains conceptual and
philosophical reflections on these notions.

The contributors to this volume did not want to remain on a purely philosophical
level. The aim was to effect a linkage, a combination of fundamental, conceptual
reflections and concrete bioethical debates. In the section “Cases of limits’ such
interfaces with concrete debates are explicitly made, and the magjority of papers deal
with issues concerning human reproduction. Human reproduction seems to be an
area in which the developments in the life sciences touch the most private and inti-
mate areas of human existence. In this context, but also in other areas of bioethics,
we meet with sometimes acrimonious discussions of the meaning of freedom, au-
tonomy and informed consent. Although in this section specia attention is paid to
human reproduction, the implications discussed are much broader in scope.

Particularly important for the discussion about the limits of human existence is
the impact of the life sciences on people with disabilities. Accordingly, the section
“Abilities and disabilities” addresses thistopic. The life sciences are exploring pos-
sibilities to ease disabled people’s burdens, to enhance their lives, ultimately to get
rid of disabilities altogether. Throughout the world, however, there are disability
movements that in many respects consider the new developments as constituting a
challenge. The impact of these developments on the identity of people with disabil-
ity, their need for social recognition, the extent to which societies owe them justice
and respect have all received too little attention in bioethical debates. For future
bioethical work the implications of the life sciences for thinking about and living
with disabilities should be a central topic. This section aims to identify some of the
issues that need to be put on the research agenda.

In the last section, “Others' views: Intercultural perspectives’, several scholars
offer insights into how different cultures may perhaps converge in our bioethical
debates. There is no doubt that cultural traditions, whether from Asia (especially
China), Israel, Russia or other parts of the world, are putting their indelible stamp
on bioethics. Thedifferent roles of thefamily in different cultures, different concepts
of individuality or concepts of nature are each in their own way framing the debates
in nearly al areas of bioethics. However, it is only very recently that the importance
of an intercultural perspective has been acknowledged. The papers in this volume
present avariety of interesting perspectives to open the philosophical discussion on
the intercultural dimension of bioethics.
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It was the goal of the editors to offer a variety of perspectives and a diversity of
approaches. We are convinced that for adiscussion of the ethical and philosophical
dimensions of the life sciences an interdisciplinary debate involving a broad range
of approaches is urgently needed. We hope that this volume may contribute to a
more intense debate on the cultural importance of the life sciences.

We want to thank several people. First of al the participants of the two confer-
ences in Davos (2001) and Doorn (2005) who made the discussion about the philo-
sophical perspectives of the life sciences a really exciting experience. We would
aso like to thank the European Science Foundation for its financial support of those
conferences.

For the conferencein Doorn we also want to offer our sincere thanks to those who
provided additional funding: Utrecht University, the Utrecht-Leiden research insti-
tute for philosophy ZENO, the Netherlands School for Research in Practical Philos-
ophy, the Netherlands Organization for Scientific Research, the Royal Netherlands
Academy of Artsand Sciences, and the International Association for the Promotion
of Cooperation With Scientists from the New Independent States of the Former
Soviet Union (INTAS). Our specia thanks go to all those who participated in the
organization of the conference: Annavan Dijk and Lenka Chludova, and especially
Stephanie Roels who for months did a tremendous job organizing the conference.
During the preparation of the book, Frederike Kaldewaij and Gerhard Bos have
spent alot of time and effort supervising the editing of the manuscripts. We would
aso like to thank Fritz Schmuhl of Springer Publishing for his support. Finally we
would like to thank two anonymous reviewers of the manuscript; their suggestions
certainly helped to improve the quality of the texts.
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The Value of Natural Contingency

Ludwig Siep

1 Contingency as Imperfectness

Despite the recent increase in the occurrence of natural catastrophes, of which only
a part is caused by human activities and forms of life, human control of natural
processesisincreasing in many spheres of the natural world, especially intherealm
of living organisms. From the time of Francis Bacon and the New Science through
the Enlightenment and the Rationalization Processes of the nineteenth and twentieth
centuriesthere has been little doubt concerning the value of human control of natural
processes. Just as in the metaphysical tradition, natural contingency was considered
as something imperfect and disadvantageous for human beings.

This view remains unshaken as it relates to some areas of natural processes and
events, like the mentioned catastrophes, and aso to human health. Today, the at-
tempt to eliminate contingency has reached the threshold to an improvement of
natural processes including human reproduction and individual genetic outfit. How-
ever, these possibilities begin to cast doubt on the traditional “contempt” of con-
tingency and the aim of complete control of natural processes. Even concerning
animal breeding the attempt to secure results by cloning the optimal stock animal
is not beyond doubt and criticism (cf. Siep 1998: 191-198). There are three main
reasons for those doubts and for a possible re-evaluation of natural contingency:
Firstly, control implies responsibility and this may generate severe problemsin in-
terpersonal and intergenerational relations. Secondly, technical forms of breeding
may reduce biodiversity. Thirdly, the ideal of a completely foreseeable process of
natural events may deprive human beings of valuable life experiences with events
and circumstances that are independent of their wishes and expectations.

In the following, | will discuss these problems within the broader framework of
the philosophical conditions of an evaluative view of nature (for the following cf.
Siep 2004b). Such a view existed in pre-modern metaphysics and survives in the
common sense of present times. But the “scientific image” regards nature as com-
pletely value-free. Values seem to be generated by individual wishes and private
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evaluations. The pluralism of modern societies seems to be based on the privacy,
subjectivity and irrationality of values. This, however, may be a view which cannot
account for common value experiences and the possibility of rational deliberations
guiding public decisions on technical options concerning natural processes and
events.

Before | turn to the questions of subjective and objective values, however, | will
try to clarify the concept of “natural contingency” to some extent.

2 The Meaning of Natural Contingency

Natural contingencies may have a broad range. The seaquake which devastated the
brim of the Indian Ocean was unforeseeable and therefore contingent as to human
knowledge and expectations. This does not mean, of course, that it had no causes
or did not follow laws of nature. But its exact location in time and space and the
size of its effects could not be predicted. In the following, | will not discuss the
logical, epistemological and ontological questions of necessity and contingency. By
contingency of natural events and processes | understand the quality of such entities
to be uncontrolled and unpredicted by human behaviour and knowledge. Earth- and
seaquakes are still contingent in this sense, since their exact occurrence in time,
the location of their focus, their size and effects are beyond control and precise
prediction. Since this use of “contingency” is related to possible human prediction
or control, the difference between stochastic processes and those explainable by
“classical” Newtonian physics is not of crucial importance here. Not all processes
explainable by classical physics are predictable or controllable. Therefore human
beings cannot be held responsible for the failure or lack of action to predict, prevent
or control them.

The same is true for genetic mutations and for the results of gene-mixing within
the process of natural sexual reproduction. However, these particular processes can
be influenced by human action — perhaps they could one day be completely replaced
by artificial combination of “parental” genes, by cell nucleustransfer or by other yet
unknown technical procedures. Thus we have to distinguish between processes be-
yond human control and otherswhich may either beleft uncontrolled and contingent
or be replaced by technical procedures.

To acertain degree, the concept of nature and the concept of contingency depend
on each other. The very meaning of “nature” seems to be “independent of human
will and wishes’ — even if for most natural processes and objects there is not a
great deal of naturalness left over in modern times. These processes and objects are
influenced by human behaviour and since this behaviour dependsto agreat extent on
wishes and voluntary decisions, the whole distinction between nature and culture,
artificial products and natural beings seemsto break down. However, thereis still an
important difference between processes and beings directed by the human will and
those who are — unintentionally and sometimes by many detours and side effects —
merely influenced by human behaviour. This difference pertains even to the human
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body and its completely or partially uncontrollable processes compared with those
we can direct voluntarily.

If “natural” means at least partly uncontrollable, it may follow that nature as a
whole is contingent. But according to the common use of the concept it is certainly
not contingent that the sun rises at a time which we can predict exactly and that
the earth repeats its movement with long-enduring regularity. Even if this, as Hume
pointed out, isnot alogical or conceptual necessity, and eveniif it may be changed by
some cosmic catastrophe, it does constitute a series of events and processes which
are explicable, predictable and reliable. In contrast, by “contingent” we understand
only those processes and their outcomes which are not only independent from our
will, but aso unpredictable by our best available knowledge — leaving open the
question whether some of them may be in principle beyond human knowledge and
control.

According to most of the traditional views, natural contingency had no ultimate
reality. In the teleological conception (which despite the rise of mechanical physics
lasted up to the first decades of the nineteenth century), nothing was without pur-
pose in nature. If the purpose was unknown or not yet understandable, this was
due to alimit in human understanding, either temporary or in principle. Since the
very concept of an organized living being was not possible without the presup-
position of its intentional production — as Kant maintained in his third critique —
an infinite understanding and will had to be presupposed (cf. Kant 1968: 398ff.).
In the Aristotelian conception, there was at least room for a sphere of irregular
and unpredictable processes in the sub-lunar sphere, but this was a sphere of im-
perfection and futile striving for the perfection of the supra-lunar movements and
bodies.

Starting with the new science and philosophy of the sixteenth and seventeenth
centuries, it was argued that this imperfection had to be improved by human sci-
ence and technology. For thinkers in the Calvinist tradition such as Bacon or Locke
this was even a divine command whose fulfilment would be assessed at the Day of
Judgement (cf. Locke 1959: 360-362). Contingency of natural processes remained
something negative and to be overcome throughout the age of enlightenment and
the technical and industrial era. Fichte referred to the “last convulsions’ of a nature
not yet conquered by the autonomous human will (Fichte 1968: 268f.).

However, with the theory of evolution, with classical and modern genetics, with
the evolutionary view of the cosmos, perhaps also with the theory of chaotic natural
and artificial processes, the realm of contingency seemsto grow. On the other hand,
the techniques for manipulating and controlling natural processes are improving
with increasing speed.

It is a well-known cultural and historical phenomenon that the value of goods
and processes becomes apparent just at the time when the quantity and accessi-
bility of them is reduced dramatically. Rousseauism, Romanticism and other pro
nature movements started with the peak of the Enlightenment and the early phase
of industrialisation. And the twentieth century ecological movement was fuelled by
the growth of mega-cities, industrial (and therefore predominantly mono-cultural)
agriculture and the serial mass-production of technological goods. It seems that the
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new biotechnical possibilities raise avareness of potential lossesin biodiversity and
spontaneity. Correspondingly the discovery of the value of cultural diversity may be
areaction to the rationalization processes of the twentieth century, concerning urban
planning, administration reforms, global business, entertainment and mobility.

Before the possibility of technically optimizing life processes existed, contin-
gency, spontaneity, non-repeatability, unpredictable variation etc. belonged to their
distinctive features. Of course, some of these processes resulted in deformations
causing suffering to organisms and their environment. Many of the “ copy mistakes’
in the process of gene-directed development of animal and human organisms lead
to severe illnesses or disabilities. But there are other processes and their outcomes
which many human beings regard as valuable, such as diversification, individuali-
sation and also the contingent composition of individual genomes which no one has
to take responsibility for.

Before discussing further the value of such aspects, however, | will briefly turn to
some general questions concerning values, particularly the value-character of natu-
ral properties.

3 Nature and the Status of Values

Like modal logic, epistemology and ontology, value theory is a broad field which
I can only touch on here. There is a longstanding and ongoing discussion in value
theory and meta-ethics concerning ontological and epistemological options. The
three main options in value ontology are realism, projectivism and versions of a
relational theory of value. In epistemology different sorts of value-subjectivism and
-objectivism are defended. | have discussed some of these options elsewhere (see
Siep 2004b: Ch. 3; cf. also Quante 2003: 95ff.). Here | confine myself to some
sketchy arguments for a relational theory of values which can lay claim to inter-
subjective and intercultural approvability. | start with three examples of commonly
accepted values: justice, health and biodiversity.

1. It is certainly not easy to defend the value of justice as objective against the
positions of projectivism and subjectivism. It is a standard argument of nine-
teenth and twentieth century historicism and legal positivism that there have
been almost as many conceptions of justice as there are political constitutions
and systems of positive law. But the value of justice is not simply a question of
convention. Itistied to social and natural factsand to basic conceptions of culture
or community, even if they are controversial. Justice, as Aristotle observes, has
to do with special sorts of equality (cf. Ethica Nicomachea 1131 a 10ff.). There
must be some equality between deed and punishment or burden and benefit in
joint action. If criminal justiceisacultural successor of injury and revenge, asfor
instance Mill suggests, there must be a coherent relation between natural events,
cultural criteriaand their narrative or rational legitimization (Mill 1993: 53f.).

One could extend this argument regarding virtues in general (regarding the
following cf. Siep 2005: 83-98): The origins of virtues are very likely narratives
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about praiseworthy and exemplary deeds and characters — such as the Homeric
or Babylonian epic poems. They contain rather precise descriptions of “virtuous’
deeds. Instead of being derived from ideas or fixed norms, virtues are discovered
by describing particular actions and reactions regarded as appropriate, as suc-
cessful and exemplary solutions of social problems or as astonishing manifesta-
tions of human faculties. In the cultural process, virtues gain ever more stability
and independence from the “mental states’ of their “executors’ as well as their
observers. Virtuous actions are “incorporated” in the behaviour and physiolog-
ical states of a body. At the same time, they belong to a social world of public
rules and interactions. The reactions of a virtuous or non-virtuous person can be
to acertain degree foreseen and relied on by other persons—in analogy to natural
events following laws of nature. The social world can be regarded as a second
nature with its own laws and in many respects connected with the order of the
“first” nature.

2. Turning to the second example and to amore “natural” value, thereislittle ques-
tion, that “health” is a personal and social value of almost universal acceptance.
Of course, human beings can abstain from fulfilling their bodily needs, but that
does not diminish the general value of many natural properties of the body and
its environment for typical human beings. The same is true regarding illness as
a means to moral or artistic virtues: What may favour valuable dispositions in
some people does not represent avalue in itself and is usually an obstacle for the
achievement of many normal values and expectations.

To achieve and preserve health is a social aim of many communities pursued
in institutions such as hospitals, medical professions, health care systems etc.
Of course these ingtitutions can have very different shapes and degrees of com-
plexity, specialization, professionalism, financing, technology, and so on. But
health is a common goa and a firmly established value in most societies. It
has a natural basis in conditions and functions of the human body. To be sure
there are different cultural and theoretical concepts of health and different so-
cial standards of expectations concerning the normal faculties of a healthy hu-
man being. But they have to be related to physiological states and functions.
One may call health a supervenient value-relation with a basis in physiologi-
cal, mental and social facts. It is not simply a social fashion or a private wish
which could be projected on every possible state of avalue-free social or natural
“reality”.

3. My third example is the value of biodiversity. This will take us closer to the
value of natural contingency. Skipping over the problem of how to quantify and
measure biodiversity (cf. Gutmann and Janich 2001: 3-27; Kim et al. 2001), |
understand it smply as a variety of forms of life generated by the process of
evolution. In recent discussions a common distinction is made between natural
varietiesin species, genes and ecosystems (cf. Janich 2001). Now these varieties
are valuable at least in the following respects: Firstly, valuable for non-human
living beings regarding their survival and fitness, secondly valuable for ecosys-
tems, and thirdly for human beings in different respects — among them medical,
agricultural and aesthetical.
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A projectivist will argue that al three respects depend on human wishes and
valuations. Against this it may be argued, firstly, that whether something is good
for a non-human living being or an ecosystem, meeting human needs or improving
fitness depends on many biological properties “in the world”. A considerable extent
of biodiversity seems to be among these properties.

Secondly, the response that the existence of something in nature is only valuable
if human beings like, want or esteem it, presupposes a strong anthropocentrism.
In my view this is hard to match with an evolutionary perspective and with the
semantic of “good” in the ethical sense. Of course, conscious judgement and verbal
expression is only possible for human beings. But other beings have their own way
of valuing or realising valuable relations. To argue that only human beings “ create”
goodness by their valuation sounds like a secular version of the view that the world
exists only for the sake of human or moral beings.? And the ethical meaning of
“good” is certainly not, “to be valued or preferred by human wishes’, but “worthy
of being esteemed, approved, striven for etc.”.

To be sure, biodiversity may be judged as valuable for human beings because
it serves human needs and therefore possesses value in a more than private sense
(for the following cf. Siep 2004a 17-24). But to what degree biodiversity is good
for human beings in this respect is a question much discussed in recent ecology. It
may be argued that human needs could be met with much less diversity than that
which recent international conventions seek to protect. Similar doubts have been
raised as to the degree of economic profit to be drawn from biodiversity for the
pharmaceutical industry. And even tourism may continue with much less than the
current level of natural biodiversity.

Nevertheless, as some recent comments even from law experts have pointed
out, since the conferences of Stockholm and Rio the international documents show
a trend towards “protecting nature for its own sake” (Wolfrum 2001). Perhaps
this tendency shows that the value many religions and cultural traditions have
seen in the natural diversity of the cosmos is about to be rediscovered by hu-
manity. This would be another example of becoming aware of a value in the
very historical moment in which it is endangered by human activity as never
before.

In order to defend such a position one has to argue that the value-free conception
of nature in the sciences is not the original and not the only objective perspective
on nature. Rather, it is only one type from the manifold perspectives human beings
can develop. In al of these perspectives evaluative moments are included, even in
the sciences they cannot be completely eliminated. These implicit evaluations may
either be developed to a conscious and rationally defensible form, as in aesthet-
ics, ethics and to some extent in politics. Or they can be diminished for the sake
of neutral methods of research and experimentation. But these research methods
themselves are tied up with values such as truth, sincerity, fairness etc. And they
serve values like the prediction of events, technical applicability, the improvement
of medicine etc. They presuppose discoveries of what is valuable for human beings
and of course a'so settlements about which individual wishes should be allowed or
forbidden.
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Such discoveries and settlements can be the result of common experiencesin the
process of the cultural formation of values and norms. The structure of experiences
supporting or changing common values is another subject which | can only touch
on here. Collective cultural experiences are of a character quite different from me-
thodical experiments or observations in the sciences. They involve shared feelings
of suffering or relief, commonly accepted interpretations of historical events, con-
vincing theoretical reflection, critique or justification of values — and, of course,
processes of the enactment and change of laws or law-like conventions, sometimes
of aglobal range.

4 Valuable Aspects of Natural Contingency

Let me draw some consequences from these reflections regarding the value of nat-
ural contingency. Human evaluations of natural objects and processes may depend
on a broad range of perspectives. Such objects may serve basic human needs or
may derive their value from cultural perspectives in art, religion etc. But, in a
long-standing intercultural perspective, they may also have been regarded as be-
longing to a good shape of nature to be maintained and protected for itself. One
may argue that the very concept of “good” in its ethical sense has been developed
in view of a shape of nature as “cosmos’ in the evaluative sense. That is, as a
state of the world which could be universally affirmed and regarded as worth to be
attained.

Now natural contingency is certainly a relationship between things and pro-
cesses on the one hand and human cognition and will on the other. It is char-
acterized, as we have seen, by a specia kind of independency regarding these
human faculties. This contingency and its results may be considered good or
bad. As recent experiences show, it does not seem rational to regard natura
contingency as intrinsically bad in the way many metaphysical and scientific po-
sitions have done in the past. Some natural processes and events are good for
human beings just because they are uncontrollable and unpredictable. But oth-
ers are bad due to the same property and the resulting impossibility to prevent
them or protect oneself against them. It is possible that the contingency of pro-
cesses like bisexual reproduction in mammals may have positive and negative value
regarding different aspects of their outcomes. Thus what is needed is a perspec-
tive which can distinguish between valuable and negative aspects of such pro-
cesses. In other words: an eval uative perspective on nature beyond private wishes or
tastes.

There seem to be three principal positive effects of the contingency of reproduc-
tion and evolution: Thefirst isthe social effect of easing the burden of responsibility
for the natural equipment of human beings. If this were to be replaced by voluntary
action and technological construction, individuals or societies would have to accept
responsibility for the outcome —and eventually compensate those which suffer from
them. Thiswould put aheavy burden on the rel ation between parents or other people
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responsible for the designed “gene-mix” and the offspring endowed with it. But it
would also affect the relation of society to those of its members which are less
fortunate in gaining the means for securing an advantageous physical outfit. Beyond
the compensation of the effectsin everyday life, society could be made responsible
for the distribution of natural propertiesitself. To leave this burden to the contingent
processes of genetically uncontrolled reproduction represents a positive value for
social relations.

The second positive effect is the genetic variety between species and between in-
dividuals which so far have resulted from the contingent processes of reproduction,
species formation and evolution in general. | have discussed the different value-
aspects of biodiversity in the preceding section of this paper.

The third positive value-aspect of natural contingency may be the general in-
dependence of natural processes from human will and foresight. It is not limited
to such seemingly subjective and marginal benefits as surprise, the possibility for
discoveries, the avoidance of repetition and boredom etc. Natural contingency could
aso be valued in amore fundamental way regarding the existence of an independent
“partner” of humanity, something which at least in some respects remains uncon-
quered, incalculable etc.

If natural contingency can be regarded as a value, we have to deal with a rather
complex relationship: Contingency is a relationship between the world and human
faculties — and values are themselves relations between these poles. As in other
value-relationships, the value of natural contingency supervenes on a relationship
between natural processes and human dispositions. In some cases — as in leaving
the burden of genetic distribution to nature — it is contingency as such which is
valuable. In other cases, such as positive surprises and encounters, contingency is
rather part of the value. And in still other cases, particular results and aspects of
contingent natural processes are the principal bearers of value.

Certainly more analysis is needed to determine the exact properties of this value
relationship. For philosophical valuetheory it isimportant to realisethat on all levels
of the relationship the relata are to a considerabl e degree independent of each other.
Due to this partial independence in relation to individual wishes and mental states
in general, what is valuable belongs to the fabric of the world and is not simply
projected on it. In my view, modern bioethics is as much in need of a sort of value
realism—if arelational one—asit supportsthe plausibility of such positionsinvalue
theory and meta-ethics. Questions of the value of natural properties, including those
of the human body or human reproduction, can only be treated sufficiently by means
of such atheory.

Notes

1 For arenewal of the concept of “second nature” cf. McDowell: 167-197.

2 That the only value and meaning of the existence of the world (“Dasein einer Welt”) lies in its final
aim (Endzweck), the moral human being, is Kants view in the Critique of Judgement. Cf. Kant 1968:
4341, 449.
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Between Natural Necessity
and Ethical Contingency

Ahmet Hadi Adanali

1 Concepts of Necessity and Contingency

It is awell-known fact that the human mind is good at performing some theoretical
activities such aslogical and mathematical thinking, and also good at practical ones
such as building airplanes and designing computers. The human mind is not very
good or rather weak at some speculative activities such as metaphysical and moral
thinking. Itisnot alogical contradiction to assume aworld in which the human mind
isgood at metaphysics and ethics, and not so good at |ogic and mathematics or even
to assume aworld in which the human mind marvels in both areas. That the human
mind cannot have it both ways is a contingent fact; or isit? To answer this question,
we need to clarify the concepts of contingency, necessity, impossibility, and we also
need to have a proper concept of mind; neither need could be satisfied easily. The
question in its bare essentials relates to who we are and what we can know.

Modal concepts are usually grouped into the following three modalities. neces-
sary, possible (contingent) and impossible.! Since these modal concepts are seman-
tically related, they are usually defined in relation to each other; in other words, if
we can understand one of them “intuitively”, we can easily understand the other
two. Necessity, contingency and impossibility are also defined in relation to three
different disciplines of philosophy: logic, ontology and ethics. From alogical point
of view, these concepts are seen asthe property of propositions. A propositionisnec-
essary if itisalwaystrue, or if itsnegationisalogical contradiction; and conversely
apropositionispossibleif isnot alwaystrue, or if itsnegation isnot alogical contra-
diction. Finally, a proposition isimpossible, if it is never true (or aways false). For
example, it isalwaystrue and thuslogically necessary that circlesare round; it isnot
awaystrue and thuslogically possible that a certain circle hasfive centimeter diam-
eter; and it is never true and thus logically impossible that circles have three angles.?

Ontological necessity, on the other hand, is a matter of natural or physical laws.
Something is ontologically necessary, if a physical law makes it exist the way it
does and not any other way. For example, laws of motion make it necessary that the
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world follows an elliptical orbit around the Sun, and not a full circle (Will 1989).
Ontologica contingency, on the other hand, refers to the case in which something
may or may not exist. It is a contingent fact that the solar system has the number
of planets that it has rather than more or less.® To imagine that the solar system in
which the sun had only five planets or the world had more than one moon is not
to think something against a physical law. Furthermore, something is ontologically
impossible, given the laws of physics, if it can never exist. Given what we know
about the surface and atmospheric conditions about Mars, it is physically impossible
that life existsin it.

Finally, ethical necessity is what accords with an ethical rule or law that has a
normative moral value. Something is ethically necessary if it is aways true; for
example, it is aways true that one should not harm innocent persons. Conversely,
something is ethically contingent, if itsrejection does not violate an ethical law. One
may pursue a career in philosophy or in palitics, and neither preference is ethically
binding, there is no moral duty or obligation to prefer one to the other. Ethical im-
possibility is rarely discussed in the literature, thusit is hard to find a definition for
it. The closest example to ethical impossibility, | think, isto hold babies responsible
for their actions.

The relationship among these three kinds of necessity is a matter of controversy.
Some philosophers believe that the distinctions among them are definite, and that
any attempt to reduce one to the other will necessarily fail. Others who see parallels
between ethical norms and logical necessity want to establish ethical norms on a
transcendental (apriori) base. There are al so those who want to reduce ethical values
to the statements of science, i.e., psychology or biology (Will 1989).

Since modality is primarily a subject matter of logic, our theory of logic has
bearing on how we evaluate and apply these modal terms. The concept of logic
has undergone substantial changes in the last couple of centuries. Traditional Aris-
totelian logic was criticized as being unfit for science because science is (or has to
be) empirical in principle. There is no need here to go into the reasons and expla-
nations why Francis Bacon, David Hume, John Stuart Mill and others replaced the
deductive methods of classical sciences with inductive logic. Furthermore, modern
logic that was initiated through the pioneering works of Giuseppe Peano, Gottlob
Frege and Bertrand Russell rejected certain assumptions on which the traditional
Aristotelian logic was built.

Russell, for example, criticized the traditional logic on a number of points: for
its negligence of empirical knowledge and observation, for its attempt to deduce all
facts theoretically, and more importantly, for its fixation on the concept of necessity.
Thetraditional logic, according to him, attempted to construct the world through the
method of negation without or with little appeal to experience. Traditional logic first
considered a set of seemingly possible alternatives about the world, then negated all
but one, and claimed that this must be the actual world. Traditional logic looked for
aternatives that were impossible. Its main concern was to find out how the world
cannot be, instead of how it can be. The true function of logic, Russell claims, is
exactly the opposite; to show the possibility of alternatives that are previously con-
sidered necessary or impossible. In this way, the new logic “liberates imagination
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asto what the world may be, it refuses to legislate as to what the world is” (Russell
1960: 15). The new logic refuses to set limits on the extent and nature of what can
be known. In this matter as well, the new logic shows what may happen, not what
must happen.

Russell’s evaluation of traditional logic seems a bit unfair for several reasons.
First, itisnot true that traditional logic, in its widest sense, ignored possibilities and
tried to find only what is necessary or impossible. Second, modern logic, as least
some interpretation of it, considers the same kind of necessity between premises
and conclusions, without which the inference would have been impossible. More
importantly, there had been philosophers of Islamic tradition who accepted Aris-
totelian logic, but rejected necessary entailment between the logical principles and
metaphysical theories. The famous theologian Ghazall, for example, was a firm
supporter of Aristotelian logic, but he was critical of linking logical necessity to
metaphysical or physical theories. He criticized the peripatetic philosophers and
accused them of “imposing conclusions’ and “ dictating what is necessary, impossi-
ble, or improbable” without giving any proofs for them. He took “possibility” and
“probability” as his guide in natural events and argued whatever is not proved to be
impossible, cannot be rejected just because it isimprobable. He even suggested that
if universals are mental constructions, it is plausible that the concepts of possibility,
impossibility, and necessity are so as well.

2 Necessity and Contingency as Natural Concepts

Ghazal1’s critique of causal necessity in nature is not unprecedented and it was mo-
tivated by some theological concerns, mainly by the free will and omnipotence of
God. The idea that natural events are orderly and sequential is accepted commonly
by al Muslim theologians and philosophers. The philosophers differ from the the-
ologians in their explanation of the source and cause of this natural order. Muslim
philosophers, or at least majority of them, tend to see a necessary causal nexus in
the world that maintains the cosmic order.* This order, according to them, ends in
the First Uncaused Cause.

Muslim Neo-Platonists, such as al-Farabi and Avicenna, believed that the uni-
verse emanated from the Necessary Being spontaneously and causally, and this em-
anation continued until it reached to the lower levels of the existence, namely, to our
world of generation and corruption. Avicenna made a distinction between essence
and existence. According to him, we cannot derive the existence of something solely
from its essence. Nothing among the essential properties of athing necessitates its
existence. The universal concept of man, for example, does not entail that there
are or there should be actual men. Something else other than the essence makes a
specific thing exist, which isits necessitating cause. This cause itself may be neces-
sitated by another cause, and so it ends in ad infinitum or it ends in the Uncaused
Cause of Everything who is also the Necessary Being. Necessary, for Avicenna, is
what exists all the time; the Necessary Being is the one whose existence does not
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depend on anything other than itself. The possible or contingent, on the other, is
the thing whose existence depends on something other than itself. Impossible for
Avicennaiswhat can never exist (see Marmura and Michael 1972).

In addition to these three modes of being, Avicenna added a new one or rather
he combined two in an unaccustomed way: a thing that is both necessary and
contingent. This new concept of a necessary-contingent being, though bordering
the logical contradiction, has these two modes in a relational way. According to
Avicenna's cosmological theory, the First Intellect (the Being that emanated from
God first) is both necessary and contingent: It is necessary with regard to God,
because it is caused by God. It is also contingent, because its existence depends on
other than itself, namely on God. Thus, the same being, according to Avicenna, can
become both necessary and contingent.

As for the orthodox theologians (Ash‘arites), majority of them understand ne-
cessity, impossibility, and contingency as logical concepts and take logical contra-
diction asthe criterion in defining necessity and contingency. For them, whatever is
not alogical contradiction is contingent. Ghazali, like other orthodox theologians,
defines the modal concepts as logical judgments. He says:

The concept of contingency that you [philosophers] set forth is ajudgment of mind. What
reason conceives its existence and what is not considered impossible by reason is contin-
gent, according to us; and if it isnot possible for the reason to think of something as existent,
it isimpossible, and if it is not possible for reason to think of something as non-existent,
it is necessary. These are the judgments of reason and they do not need material thingsin
order that these judgments be attributed to them

(Averroes 1987: 60; translation is mine).

For Ghazall, necessity, contingency and impossibility are rational or logical con-
cepts, and they can be understood without any reference to the existent things. Un-
like philosophers who claimed that there has to be something prior (i.e., matter) for
the predicate contingency to apply, Ghazali argued that contingency, being logical
concept, do not need any prior existing thing. If this were true, he claimed, we
could not have understood impossibility, i.e., something that can never exist. Since
we can conceive impossibility without reference to an existent thing, we can aso
conceive necessity and contingency similarly. Furthermore, if there is no logical
entailment between two things, than the existence of one thing does not necessitate
the existence of another. Thus, whatever exists in the natural world is contingent,
not physically necessary. Thisled him to reject the causal necessity in nature:

According to us the connection between what is usually believed to be a cause and what
is believed to be an effect is not a necessary connection; neither the affirmation nor the
negation, neither the existence nor the non-existence of the one is implied in the affirma-
tion, negation, existence and non-existence of the other—e.g. the satisfaction of thirst does
not imply drinking, nor satiety eating, nor burning contact with fire, nor light sunrise, nor
decapitation death, nor recovery the drinking of medicine. .. and so on for al the empirica
connections existing in medicine, astronomy, the sciences, and the crafts
(Averroes 1987: 316).

Ghazali claimed that the connection between the cause and the effect is not neces-
sary but contingent. The effect exists with the cause, not due to it. When cotton is
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brought with fire, al we observe is that burning takes place with fire, but not by or
through fire. He further indicated that necessary causal relation between the cause
and the effect is not observable in the world and neither can it be logically demon-
strated. To think the cause without the effect or to think the effect with the cause
is not a logical contradiction. How is then, we have the impression of continuity
and sequential order in the word? Ghazal1’s answer for this question was that God
creates this impression within us. How can we be sure that the future would resem-
ble the past? Again God insures us through revelation that His custom of running
events would not change. It isimportant to keep in mind that GhazalT does not deny
regularities in nature. When fire touches cotton, surely enough, cotton burns; it is
not the act of burning that is questioned here, but the necessary link between the act
of burning and the coexistence of fire and cotton.

According to arecent commentary, Ghaza’s distinction between conceptual and
natural possibilities represents “a genuine breakthrough,” since his interpretation of
the modal terms alows him to treat counterfactual possibilities freely, “an impor-
tant feature in any refiguring of the limits of possibility” (Kukkonen 2000a: 480).
Ghazal1’s theory of contingency when developed to its logical conclusion entails
that for every actual state of affairs, there in an infinite number of possible states
that were not realized (ibid.: 481). The actual world isthe one that God has chosen,
thus it is necessary; each possible world is contingent: “everything could be other
thanitis’ (ibid.: 483).

There are limits, however, to Ghazali’s theory of contingency, and these limits
are the limits of reason and intelligibility. Impossible is, as we have seen, what can
never exists, and even God cannot make what isimpossible exist. Ghazali definesthe
impossible as something that “ consistsin the simultaneous affirmation and negation
of athing, or the affirmation of the more particular with the negation of more gen-
eral, or the affirmation of two things with the negation of one them, and what does
not refer to this is not impossible and what is not impossible can be done”® Thus,
a thing cannot be white and non-white at the same time; similarly, a thing cannot
be white and black simultaneously, since to affirm that something is white implies
the negation of blackness. Furthermore, a man cannot be at home and outside at
the same time; an inorganic thing cannot have knowledge, since it cannot perceive;
and Ghazali claims that if knowledge is attributed to an inorganic thing, “it would
becomeimpossibleto call it inorganic in the sensein which thisword is understood”
(Averroes 1987: 329). All these arelogical contradictions according to Ghazali, and
they areimpossible in the logical and thusin the physical sense.

Averroes, the famous Muslim philosopher who has become a controversia fig-
ure in the West due to his ideas on the nature of soul and its status after death,
heavily criticized Ghazal’s occasionalist theory of nature and claimed that denial of
causality in nature is tantamount to the denial of the knowledge. Denial of causality,
for him, leads to the rejection of sense perception and the reliability of cognitive
knowledge. Furthermore, denial of causality leadsto the denial of nature (or essence
if you will) of things. He also claimed that rejection of natural causality would turn
everything into one entity (and perhaps not even one entity) by making the things
devoid of their essences. In addition, denial of causality isthe rejection of the human
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desire to know things. And finally, denial of cause, according to him, is the denial
of God as the Cause of the natural world.

As we have seen, for Ghazali, although the current states of affairs are necessi-
tated by the Divine choice, it is nevertheless purely contingent in the sense that it
was possible to be otherwise. There is nothing prior to its existence that makes it
physically necessary; nothing determines God's choice in one way or the other; He
has absolute freedom. A natural conclusion of thisis that human mind or nature is
aso contingent. Given the Divine choice was different, it could have been different
aswell.

This cannot be accepted by Averroes who believes that it is not possible for the
intellect to have properties different from the onesthat it has, becauseit isnot contin-
gent. The natural propertiesincluding the modal ones (necessary and impossible) are
required to have true knowledge. Thus, “the contents of the intellect also cannot be
possible (i.e., contingent) but must instead be necessary” (Kukkonen 2000b: 499).
According to Averroes, the mind has a necessary structure and human cognition has
its fixed ways of perceiving the world. These ways, in turn, is determined by the
properties of the natural world.

Going back to the question that was posed at the beginning, whether it could
have been possible for the human mind to marvel both at mathematics and meta-
physics, Ghazzali’s answer would be a definite “yes’. He would consider it a con-
tingent fact that human mind is good at mathematics and rather weak at meta-
physics. Nothing in nature necessitates its being the way it is. Averroes, on the
other hand, as the previous paragraph made it clear, would argue that human mind
follows certain natural laws and that it is not possible for it to be different than
it is, given that its cognitive structure is closely related to physical features of the
world.

Averroes' discussion of the meanings of possibility is aso motivated by the the-
ological problems such as the eternal creation of the universe. For him, like many
other medieval Aristotelians, what is impossible cannot become possible. He also
believes that if possibility always exists, then the possible must also aways exist.
Thus, the universe as possible has always existed and will always exist (ibid.: 332).
The concept of possibility which underlies this argument is the so-called “ statistical
model of modality.” In this sense, the terms “ necessity”, “ possibility”, “impossibil-
ity” can be translated into the temporal terms “aways’, “sometimes’ and “never”
respectively (ibid.: 338-39).

Averroesin his explanation of possibility relieson an Aristotelian principle that a
genuine possibility will always become real a one time or another. In other words,
it is impossible for a thing to be possible and never exist. To imagine an infinite
number of possibilities in the universe that will never become real is an exercise
in futility. Averroes also argues that if something is possible and it always exists,
then it must really be necessary. He claims that “the possibility in eternal beingsis
necessary.” The logical corollary of this supposition is that both the universe and
its eternal states are necessary (determined). Not even God could make the universe
cease to exist, nor can He change its essential properties. Finally, Averroes draws
upon the notion of Aristotelian concept of potentiality. Contingency in this sense
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is the contradictory of actua and it is inherent in the nature of things, without this
pre-existing potentiality, the possible could not have become real.

GhazalT was quick to realize that the statistical as well as potentiality models
of modality have deterministic implications for God and for men equally. For this
reason, he rejected both models and extended the realm of possibilities beyond the
actua eventsin the world. “For there to be awill and a choice, there have to be real
aternatives, and for this, unrealized possibilities have to be regarded as genuine’
(ibid.: 348).

3 Contingency and Necessity as Ethical Concepts

The occasionalist theory of the theologians was carried to a moral domain, and the
human acts are seen not morally good or bad in themselves but they are so just
because God willed them to be good or bad. The theologians claimed that there is
no rational ground on which the ethical values can be evaluated; there is no real
evidence that these values are rationally justified other than the belief itself that they
are. The theologians supported their claim pointing to the fact that even those who
base the ethical value on arational ground disagree among themselves: some believe
that killing animals for consumption is bad and others do not consider it so.

Againgt this ethical voluntarism, the philosophers and rationalistically oriented
theologians (i.e., Mu'‘tazilites) argued that ethical norms, the nature of right or
wrong can be determined by reason alone and they are independent of the Divine
prescriptions. They defined human actions ethically in relation to its agent. An ac-
tion is moral if it has a relation to an agent who is rational and capable. Not al
actions are moral, only those that have a certain intrinsic quality that can be defined
as good or bad, right or wrong (Fakhry and Majid 1991: 32). They rejected the idea
of ethical voluntarism and argued that what makes an action good or bad is the
intrinsic quality (nature) of these acts, and thisintrinsic quality givesthe ground for
Divine commands or prohibitions. Furthermore, thisintrinsic quality is known to us
“by necessity” (by intuition). Anyone who questions the distinction between good
and bad actions rejects this necessity (ibid.: 33).°

The two different concepts of modality that were devel oped by Muslim philoso-
phers and theologians need to be studied further, particularly in respect to their
implications for the contemporary ethical problems. The similarity between occe-
sionalist theory of Ghazali and pragmatist approach developed by Richard Rorty
is striking. Both would join hands in solidarity for anti-essentialism and even for
rejecting a rational ground for ethical values, though they might part company for
the justification of their approaches.

Another potential avenue to be pursued is Averroes approach to the statistical
and potentiality theory of contingency particularly in relation to ethical principles:
what is always true is necessary, what is never true is impossible. In between lies
the realm of contingencies that is sometimes, and perhaps most of the time true, but
not always. Ethics, particularly bioethics should try to aim at principlesthat are true
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most of thetime. Few and seemingly insignificant exceptions that remain outside the
genera principlesare usually the ones that make scientific and cultural development
possible and human life worth living.

Notes

1 Possibility and contingency are sometimes used interchangeably. Unless the difference is indicated,
they are also used interchangeably in this article. For the difference between both, see Hamlyn 1972.

2 Properly speaking, logic is not about specific topics such as circles or triangles (which belong to the
domain of geometry) but about any topic in the most general sense.

3 Some philosophers, following Aristotle, believed that whatever exists necessarily. However, this kind
of necessity has to do with cause and effect relation rather than the number of the planets.

4 In addition to the philosophers, the rationally oriented theol ogians, known asMu'tazilites, also accepted
necessary causation and a fixed nature of things.

5 Averroes 1987: 329. Another theologian al-Bakillani, defined impossible as something that “ had never
happened, and can never happen and a logical contradiction.” He believed that God can create things,
no matter how extraordinary and miraculous they are, aslong as they do not entail a logical contradic-
tion such as combination of contraries or something's being at two different places at once. See Macit
1997: 102.

6 Some Western scholars of Islam claimed that there is no concept of natural law in Islamic tradition.
This, however, makes less than justice to the vast corpus of Islamic jurisprudence. For the arguments
that clearly show that Muslim theologians and jurists debated themes that were familiar to the themes
discussed in natural law literature in the Western tradition, see Emon 2004/2005.
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Of Poststructuralist Ethics
and Nomadic Subjects

Rosi Braidotti

1 Introduction

This chapter rests on a number of assumptions that need to be clarified from the
outset. The first point isthat | approach the question of ethics from the background
of Continental, notably modern French philosophy. It is therefore important to clear
the grounds of the on-going polemic regarding French theory in general and post-
structuralism in particular. More specifically for the purpose of this collection, |
want to dispel from the start any association between poststructuralist ethics and
the charges of moral relativism, of amoral anarchy or romantic radicalism that are
often moved against it (Sokal and Bricmont 1998).

These negative charges are allegedly motivated by the emphasis post-structuralism
has placed on questioning, deconstructing and de-territorializing the unitary vision
of the subject, which postulates the coincidence of the subject with his conscious,
rational and reflexive self, in keeping with a humanist idea of the individual. The
systematic critique of this implicit or explicit humanist assumption by Foucault,
Derrida, Deleuze or Irigaray — to name but a few — has fuelled an over-defensive
reaction on the part of those who believe that only a centralized, rationally-based
and consciousness-driven notion of the subject — as in the traditional notion of
liberal individualism — can guarantee ethical and political agency and a sense of
responsibility. One may want to argue that a great deal of this reaction can be read
as expressing the fear of loss of cognitive and political mastery on the part of profes-
sional philosophers. Such a polemic, however, falls outside the scope of my paper,
hence my desireto clear it out from the very start. Rather than falling into reductive
simplifications that equate post-structuralism with relativism, | would like to focus
on the specific contribution this tradition of thought can make to the debates on
ethicsin general and bio-ethicsin particular.

The charges of mora relativism areincorrect, both historically and conceptually:
conceptually, French philosophy does not correspond to postmodernism, but rather
refers back to arich and established tradition of materialism and practical ethics.
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One only has to look across the field of contemporary French thought: Deleuze's
ethics of amor fati (1992; 1995), Irigaray’s ethics of sexual difference (1984), Fou-
cault’s search for the ethical relationship (1976; 1977; 1984a,b), Derrida’s (2001)
and Levinas (1969) emphasis on a non-appropriative ethics of otherness which ac-
knowledges the receding horizons of alterity (Critchley 1992), to realize that one
is immersed in ethical concerns. Of great relevance is also the established tradi-
tion of Lacanian ethics of psychoanalysis, which defends intersubjectivity, while it
also posits a split or process-oriented self and defends a radical form of scepticism
towards any foundational notion of truth and unified understanding of the subject.

It is therefore the case that ethics in poststructuralist philosophy is not confined
to the realm of Rights, distributive justice, or the Law, but it rather bears close
links with the notion of political agency and the management of power and of
power-relations. Issues of responsibility are dealt with in terms of alterity or the
relationship to others, but are also infused by a commitment to accountability, situ-
atedness and cartographic accuracy (Braidotti 2002). The main thesis of this paper
isthat a poststructuralist ethical position, far from thinking that aliberal individual
definition of the subject is the necessary pre-condition for ethics, argues that such
a definition hinders the development of modes of ethical behaviour that respond to
the contradictions of our era.

The prejudice against poststructuralist ethics is also inaccurate historically. The
historical condition of post-modernity as analyzed by Bauman (1993; 1998) and
Deleuze (1972a and b and Deleuze and Guattari 1980) calls for a rigorous assess-
ment of the shortcomings of modernist or humanist ethical values. It is important
to stress the point that poststructuralism constitutes a form of critical assessment
of high modernism and of the project of modernity. This critical stand has crucial
implications for the discussion on ethics; philosophy is about accounting in a car-
tographic manner for the actual conditions of our present historical location. This
embedded form of materialism and respect for history as well as the high level
of accountability are all the more relevant in view of historical events such as the
Holocaust and other genocides; the devastation caused by development enforced on
acolonialist model and the terror introduced in our social and moral universe by the
nuclear predicament. Foucault's work on bio-power is of the greatest relevance to
this discussion (Foucault 1976; 1977; 1984a; 1984b) as he famously challenges the
ideals of the Enlightenment (Foucault 1975; 1997). The question of how to assess
their broken promises lies at the heart of poststructuralist ethics.

In other words, post-modernity as an event marks the historical decline of some
of the fundamental premises of the Enlightenment, notably the progress of mankind
through a self-regulatory and teleological use of reason and of scientific rationality
alegedly aimed at the perfectibility of man. According to poststructuralist analysis,
we have entered a post-humanistic era as aresult of the effects of our own historical
development. Post-humanism is a factor of our own historicity (Haraway 1997 and
Braidotti 2006) and technology has played a key role in engendering this situation.

My position is therefore pragmatic: we need schemes of thought and figurations
that enable us to account accurately for the complexities of our historicity. For in-
stance, most of us aready live in emancipated (i.e.: post-feminist), multicultural
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(i.e.: post-eurocentric), technologically driven (i.e.: post-natural) societieswith high
degrees of mediation and global interconnections. These are neither simple, nor
linear events, but rather multi-layered and internally contradictory phenomena that
combine elements of ultra-modernity with splinters of neo-archaism: high tech ad-
vances and neo-primitivism at the same time. The simultaneity of radically opposite
socia effects that defy the logic of excluded middle throws a challenge to critical
theory: how to bring these non-linear processes into adequate theoretical represen-
tations is a challenge not only of the methodological, but aso of the conceptual
kind. Contemporary culture shows a remarkable lack of imagination in addressing
this challenge; it favors instead the predictably plaintive refrains about the end of
ideologies, run concurrently with the apology of the ‘new’. Nostalgia and hyper-
consumerism are two faces of the same coin of neo-liberal restoration. In opposition
to this | want to argue that we need cartographies of subjectivity, which adequately
reflect the processes of flows, fragmentation, mutual interdependence, and muta-
tions that mark our era. In ethics, asin socia and political theory, we need to learn
to think differently about ourselves and our systems of values, starting with the
accounts of our embodied and embedded subjectivity.

| propose a non-unitary vision of the subject as not coinciding with rational con-
sciousness, but rather as a dynamic, time-bound, embodied and embedded subject
in process. a nomadic or rhizomic subjectivity. As | have argued (Braidotti 2002;
2006) the nomadic subject is not a prescriptive but rather a cartographic figuration;
it evokes a conceptual form of self-reflexivity, which is specifically addressed to the
subjects that occupy the center — one of the many centers that dot the web of the
scattered hegemonic powers of advanced post-modernity. Speaking from my own
location, paraphrasing Deleuze (1978) | would define the hegemonic vision of the
subject as: ‘male, white, heterosexual, educated, able-bodied, speaking a standard
language, living in an urban center and owning property’. To reflect this specific
location in the age of global flows and transformations requires that we shift the
priority from concepts to processes. The fact that nomadic thought is an activity
that reflects the spaces in-between does not, however, make it aview from nowhere
in either spatial or tempora terms. Quite on the contrary, my nomadic subject is
strictly connected to the issue of locations and to the forms of self-reflexivity and
accountability that they entail. Locations are not only topological sites, but also
tempora zones. embodied memories that can be activated against the grain of the
dominant and traditional visions of the subject. The interaction between these two
aspects of locations congtitutes the site of co-production of the subject as a spatial
and temporal process of interaction and exchanges.

2 Flows and Processes of Becoming

A poststructuralist position therefore assumes: a break from modernist visions of the
unitary subject; a break from the teleological view of history; a break from Euro-
centric modes of reading modernity and development. The emancipatory project of
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modernity entailed aview of the ‘knowing subject’ (LlIoyd 1985) which excluded a
number of structural others: the sexualized other, or women,; the racialized ethnic or
native others and the natural environment asawhole—animalsand plants. They con-
stitute the three inter-connected facets of structural othernessthat posit difference as
pejoration and as such they play an important specular role in defining the norm, the
normal and the normative view of the dominant subject. Their exclusion form the
enlightened circle of reason has been instrumental to the institution of masculine,
euro-centric self-assertion (Braidotti 2006).

To say that the structural others of modern subject re-emerge in post-modernity
amounts to making them into a paradoxical and polyvalent site. They are simultane-
ously the symptom of the crisis of the subject — and for the conservatives allegedly
even its ‘cause’ — but they also express positive aternatives. It is a historical fact
that the great emancipatory movements of post-modernity are driven and fuelled
by the resurgent ‘others': the women's rights movement; the anti-racism and de-
colonization movements; the anti-nuclear, pacifist and pro-environment movements
are the voices of the structural others. Their emergence therefore inevitably marks
the crisis of the former ‘center’ or dominant subject position. In the language of
philosophical nomadology which | analyzed elsewhere (Braidotti 2002), they ex-
press both the crisis of the majority and the patterns of becoming-minoritarian of
both the majority and of its margins. The rejection of dualism, specifically the
mind/body culture/nature dichotomy isreplaced in fact by Deleuze (1962; 1968), by
a Spinozist political ontology of monism which posits a notion of Being as univocal
and immanent. As a consequence, the relation of the majority to its marginsis un-
hinged from any dialectical oppositional logic and becomes a matter of fluctuations
and mutual specificationsin processes of flow and exchange. The challenge consists
in being able to tell the difference between qualitatively different flows or lines of
motion. The criteria by which such differences can be coded and established are a
matter of forces and values and hence of ethics. | shall return thisin the next section.

This analysis of our historical condition also raises serious methodological is-
suesin trying to deal with theillogical, non-linear and often quite simply irrational
structures of advanced, post-industrial systems and their networks of power. Itisa
challenge that seriously tests the resources and the methodol ogical stamina of social
critics, like the poststructuralists, who are committed to provide adequate cartogra-
phies of contemporary culture. Meeting such a challenge requires some creative
efforts that go beyond the traditional call of methodological duties: it also involves
the creative quest for more adequate representations for the kinds of subjectswe are
becoming.

One of theformstaken by thisanalysisisbringing to the fore apolitical economy
of affects in advanced post-modernity. Massumi (1992) has argued, for instance,
that a state of perennial fear of an imminent catastrophe or afatal accident is central
to the affective economy of contemporary post-industrial, terror-crazed societies.
The socia imaginary surrounding the imminent threat has shifted from the nuclear
to the ecological disaster, with special emphasis on the fear of genetic mutation or
immunity breakdown. This state of constant anticipation of abio-accident that isdue
to happen and whose unfolding is only a question of time, introduces high levels of
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anxiety in our societies not only about the present, but also about the possibility of
actually sustaining a future. | want to argue that it is important to acknowledge this
insight without precipitating into the manic-depressive mode favored by contempo-
rary culture: the mixture of parancia and frenzy, which express the modus vivendi
of capitalism as schizophrenia (Deleuze and Guattari 1972; 1980). An ethical stance
has to combine alucid analysis with acommitment to action, as| will outline in the
next section.

The first partial conclusion however is that, to confront the challenges of our
historicity requires creativity, as well as intellectual and moral courage. It forces
us to take serioudly the conditions of our historicity, thus resisting the traditional
move that disconnects philosophy from itsimmediate context. This move entailsthe
assumption of responsibility or accountability so that one can engage actively with
the social and cultural conditions that define one's location. Only such a process of
full immersion into one’s here and now, actual present location can offer the spaces
of elaboration of possible modes of resistance to the schizoid logic of our time. The
next step, however, consists in elaborating powerful aternatives to the dominant
schizoid political economy of affects and thus resists both the neo-determinism of
biogenetic capitalism and the techno-utopianism of the converted. Thisisthe project
of an ethics of sustainability.

The humanistic notion of the subject, as well as the logocentric vision of con-
sciousness, which hinges on the sovereignty of the ‘I’, have been displaced. It can
no longer be safely assumed that consciousness coincides with subjectivity, nor that
either of them isin charge of the course of historical events. Both liberal individu-
alism and classical humanism are disrupted at their very foundations by the social
and symbolic transformations induced by our historical condition. Far from being
merely a‘crisis’ of values, | think this situation confronts us with aformidable set of
new opportunities. Renewed conceptual creativity and aleap of the social imaginary
are needed in order to meet the challenge. | want to argue that classical humanism,
with its rationalistic and anthropocentric assumptionsis of hindrance, rather than of
assistance, in thisprocess. | propose a post-humanistic brand of non-anthropocentric
vitalism, inspired by philosophical homadism, as one possible response to this chal-
lenge. My quarrel with humanism, in such a context, has to do with the limitations
of its applicability and hence relevance in the present historical context.

3 Steps Towards a Nomadic Ethics

The moment the issue of ethics is posited in these terms, within a monistic view,
the question on non-human, pre-human and post-human forces must be raised. The
flows, exchanges and relations a subject encountersin his/her patterns of becoming
encompass not only the social domain, but also the whole of the natural environ-
ment. AsLloyd put it in her commentary on Spinoza: we areall part of nature (LIoyd
1994). This opens up an eco-philosophical dimension, which inaugurates alternative
ecologies of belonging. More importantly, it adds another layer to the post-human
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condition mentioned above, namely it marks a shift away from anthropo-centrism,
towards a new emphasis on the inextricable entanglement of material, bio-cultural
and symbolic forcesthat co-produce the subject. This post-human twist hasimplica-
tions for the discussion of ethicsin that it forces a re-consideration of bio-centered
egalitarianism (Ansell-Pearson 1997b), of ‘the politics of life itself’ (Rose 2001)
and of planetary political and ethical agency (Guattari 1992).

Contemporary, embodied and embedded subjects are both techno and eco-logical
units. Like all other living organisms, they are marked by the interdependence with
their environment through a structure of mutual flows and data transfer that is
best configured by the notion of symbiotic relations, viral contaminations (Ansell-
Pearson 1997h), or intensive inter-connectedness. This nomadic eco-philosophy of
belonging is complex and multi-layered, but also very materialist and concretely
Situated.

This environmentally bound subject is aso a collective entity, moving beyond
the parameters of classical humanism and anthropocentrism. The human organism
is an in-between that is plugged into and connected to a variety of possible sources
and forces. As such it is useful to define it as a machine, which does not mean an
appliance or anything with a specifically utilitarian aim, but rather something that is
simultaneously more abstract and more materially embedded. The minimalist defini-
tion of abody-machine is an embodied affective and intelligent entity that captures,
processes and transforms energies and forces. Being environmentally bound and
territorialy based, an embodied entity feeds upon, incorporates and transforms its
(natural, social, human, or technological) environment constantly. Being embodied
in this high-tech ecological manner means being immersed in fields of constant
flows and transformations. Not all of them are positive, of course, although in such
a dynamic system this cannot be known or judged a priori.

Last but not least, the specific temporality of the subject needs to be re-thought.
The subject is an evolutionary engine, endowed with her or his own embodied tem-
porality, both in the sense of the specific timing of the genetic code and the more
genealogical time of individualized memories. If the embodied subject of bio-power
is a complex molecular organism, a bio-chemical factory of steady and jumping
genes, an evolutionary entity endowed with its own navigational toolsand anin-built
temporality, then we need aform of ethical values and political agency that reflects
this high degree of complexity.

To defend this position, | start from the concept of a sustainable self that aims at
endurance. Endurance has a temporal dimension: it hasto do with lasting in time —
hence duration and self-perpetuation (traces of Bergson, here). But it also has a
spatial side to do with the space of the body as an enfleshed field of actualisation
of passions or forces. It evolves affectivity and joy (traces of Spinoza), as in the
capacity for being affected by these forces, to the point of pain or extreme pleasure—
which comes to the same. It means putting up with hardship and physical pain.

Apart from providing the key to aetiology of forces, endurance is aso an eth-
ical principle of affirmation of the positivity of the intensive subject. Endurance
is the joyful affirmation as potentia. The subject is a spatio-temporal compound
that frames the boundaries of processes of becoming. This works by transforming
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negative into positive passions through the power of an understanding that is no
longer indexed upon a phallogocentric! set of standards, but is rather unhinged and
therefore affective. This sort of turning of the tide of negativity isthe transformative
process of achieving freedom of understanding, through the awareness of our limits,
of our bondage. This results in the freedom to affirm one’s essence as joy, through
encounters and mingling with other bodies, entities, beings and forces. Ethics means
faithfulness to this potentia, which is my definition of the desire to become.

Affectivity isintrinsically understood as positive. It is the force that aims at ful-
filling the subject’s capacity for inter-action and freedom. Affectivity is Spinoza's
conatus or the notion of potentia as the affirmative aspect of power. It isjoyful and
pleasure-prone and it is immanent in that it coincides with the terms and modes
of its expression. This means concretely that ethical behaviour confirms, facilitates
and enhances the subject’s potentia, as the capacity to express her/his freedom. The
positivity of this desire to express one's innermost and constitutive freedom is con-
duciveto ethical behaviour. However, it only leadsto ethical behaviour if the subject
is capable of making the positivity of desire to last and endure, thus allowing it to
sustain its own potentia. Unethical behaviour achieves quite the opposite: it denies,
hinders and diminishes that potentia. Thus, unethical behaviour is unable to sustain
becoming.

This introduces a temporal dimension into the discussion that leads to the very
conditions of possibility of the future, to futurity as such. For an ethics of sustain-
ability, the expression of positive affects is that which makes the subject last or
endure: it islike a source of long-term energy at the affective core of subjectivity.

Deleuze's ‘nomadology’ (1972; 1980) as a philosophy of immanence rests on
the idea of sustainability as a principle of containment and tolerable devel opment
of asubject’s resources, understood environmentally, affectively and cognitively. A
subject thus constituted inhabits atime that isthe active tense of continuous ‘ becom-
ing’. Deleuze defines the latter with reference to Bergson’s concept of ‘duration’,
thus proposing the notion of the subject as an entity that lasts, that is to say that
endures sustai nable changes and transformation and enacts them around him/hersel f
in a community or collectivity. Deleuze disengages the notion of ‘endurance’ from
the metaphysical tradition that associates it to the idea of essence, and hence aso
of permanence and links it instead to a form of transcendental empiricism or of
anti-essentialist vitalism. In this perspective, even the Earth/Gaia is posited as a
partner in a community that it still to come, to be constructed by subjects who will
interact with the Earth differently. Thisisin some ways close to ‘ deep ecology’, but
radically anti-essentialist in its understanding of the structure and location of the
human within it.

3.1 What, Then, is this Sustainable Subject?

It isadlice of living, sensible matter. A self-sustaining system activated by a fun-
damental drive to life: a potentia (rather than potestas) — neither by the will of God
nor the secret encryption of the genetic code. Yet, this subject is psychologically
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embedded in the corporeal materiality of the self. The enfleshed intensive or nomadic
subject is rather an in-between: a folding-in of external influences and a simul-
taneous unfolding-outwards of affects. A mobile entity — in space and time — an
enfleshed kind of memory, this subject isin process, but is aso capable of lasting
through sets of discontinuous variations, while remaining extraordinarily faithful to
itself.

This ‘faithfulness to oneself’ is not to be understood in the mode of the psycho-
logical or sentimental attachment to apersonal ‘identity’ that oftenislittle morethan
asocia security number and a set of photo albums. Nor isit the mark of authenticity
of aself (‘me, myself and ") that is a clearinghouse for narcissism and paranoia, the
great pillars on which Western identity predicates itself. It is rather the faithfulness
of mutua sets of inter-dependence and inter-connections. The sustainable subject
is thus made up of sets of relations and encounters. Those multiple relationships
encompass al levels of one’'s multi-layered subjectivity, binding the cognitive to
the emotional, the intellectual to the affective, and connecting them al to a socially
embedded ethics of sustainability. Thus, the faithfulness that is at stake in nomadic
ethics coincides with the awareness of one's condition of interaction with others;
one's capacity to affect and to be affected. Trandated into atemporal scale, thisis
the faithfulness of duration, the expression of one's continuing attachment to certain
dynamic spatio-temporal coordinates.

In a philosophy of temporally inscribed radical immanence, subjects differ. But
they differ along materially embedded coordinates: they come in different mileage,
temperatures and beats. One can and does change gears and more across these coor-
dinates, but cannot claim all of them, all of thetime. Thelatitudinal and longitudinal
forces that structure the subject have limits of sustainability. By latitudinal forces
Deleuze means the affects a subject is capable of, following the degrees of intensity
or potency: how intensely they run. By longitude is meant the span of extension: how
far they can go. Sustainability is about how much of it a subject can take. Ethics can
be understood as geometry of how much bodies are capable of.

3.2 What, Then, is this Threshold and How Does it Get Fixed?

A radically immanent intensive body is an assemblage of forces, or flows, intensi-
ties and passions that solidify —in space — and consolidate — in time — within the
singular configuration commonly known as an ‘individual’ self. This intensive and
dynamic entity does not coincide with the enumeration of inner rationalist laws, nor
isit merely the unfolding of genetic data and information encrypted in the material
structure of the embodied self. It israther a portion of forces that is stable enough to
sustain and to undergo constant, though, non-destructive, fluxes of transformation.
On all scores, it is the body’s degrees and levels of affectivity that determine
the modes of differentiation. Joyful or positive passions and the transcendence
of reactive affects are the desirable mode. The emphasis on ‘existence’ implies a
commitment to duration and conversely arejection of self-destruction. Positivity is
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inbuilt into this programme through the idea of thresholds of sustainability. Thus, an
ethically empowering option increases one's potentia and creates joyful energy in
the process. The conditionswhich can encourage such aquest are not only historical;
they all concern processes of self-transformation or self-fashioning in the direction
of affirming positivity. Because all subjects share in this common nature, thereis a
common ground on which to negotiate the interests and the eventual conflicts.

So how does one know if one has reached the threshold of sustainability? By trial
and error and by experiment. Thisiswhere the non-individualistic vision of the sub-
ject as embodied and hence affective and inter-relational is of major consequence.
Your body will tell you if and when you have reached a threshold or a limit. The
warning can take the form of opposing resistance by falling ill, feeling nauseous
or by somatic manifestations, like fear, anxiety or a sense of insecurity. Whereas
the semiotic-linguistic frame of psychoanalysis reduces these to symptoms awaiting
interpretation, | see them as corporeal warning-signals or boundary-markers that
express a clear message: ‘too much!’. One of the reasons why Deleuze and Guattari
are so interested in studying self-destructive or pathological modes of behaviours,
such as schizophrenia, masochism, anorexia, various forms of addiction and the
black hole of murderous violence, is precisely in order to explore their function as
markers of thresholds. This assumes a qualitative distinction between on the one
hand the desire that propels the subject’s expression of her/his conatus — which in
a neo-Spinozist perspective is implicitly positive in that it expresses the essential
best of the subject — and on the other hand the constraints imposed by society. The
specific, contextually determined conditions are the forms in which the desire is
actualised or actually expressed. To find out about thresholds, you must experiment,
necessarily, relationally or in encounters with others. We need new cognitive and
sensorial mappings of the thresholds of sustainability for bodies-in-processes-of-
transformation.

Deleuze's reading of Spinoza supports this. Another word for Spinoza's conatus
is self-preservation, not in the liberal individualistic sense of the term, but rather
as the actualisation of one's essence, that is to say of one's ontological drive to
become. Thisis not an automatic, nor an intrinsically harmonious process, in so far
asit involves interconnection with other forces and consequently also conflicts and
clashes. Negotiations have to occur as steppingstones to sustainable flows of be-
coming. The bodily self’s interaction with her/his environment can either increase
or decrease that body’s conatus or potentia. The mind as a sensor that prompts
understanding can assist by helping to discern and choose those forces that increase
its power of acting and its activity in both physical and mental terms. A higher form
of self-knowledge by understanding the nature of one's affectivity is the key to a
Spinozist ethics of empowerment. It includes a more adequate understanding of the
inter-connections between the self and amultitude of other forces, and it thus under-
mines the liberal individual understanding of the subject. It also implies, however,
the body’s ability to comprehend and to physically sustain agreater number of com-
plex inter-connections, and to deal with complexity without being overburdened.
Thus, only an appreciation of complexity and of increasing degrees of complexity
can guarantee the freedom of the mind in the awareness of its true, affective and
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dynamic nature. In this respect, sustainability is about decentring anthropocentrism
and the ultimate implication is a displacement of the human in the new, complex
compound of highly generative post-humanities.

4 Re-grounding Universalism

A non-unitary vision of the subject endorses aradical ethics of transformation, thus
running against the grain of contemporary neo-liberal conservatism. This amounts
essentially to arejection of individualism, which however asserts an equally strong
distance from relativism or nihilistic defeatism. A sustainable ethics for a non-
unitary subject proposes an enlarged sense of inter-connection between self and
others, including the non-human or ‘earth’ others, by removing the obstacle of self-
centred individualism. This is not the same as absol ute loss of values — as we shall
see in the next section. It rather implies a new way of combining self-interests with
the well being of an enlarged sense of community, which includes one's territorial
or environmental inter-connections. Thisisan ethical bond of an altogether different
sort from the self-interests of an individual subject, as defined along the canonical
lines of classical humanism. It is a nomadic eco-philosophy of multiple belongings.

This position does not reject universalism, but rather expands it, to make it more
inclusive. Contemporary science and biotechnol ogies affect the very fibre and struc-
ture of the living, creating a negative unity among humans. The Human genome
project for instance unifies all the human speciesin the urgency to organize an oppo-
sition against commercially-owned and profit-minded technologies. Franklin, Lury
and Stacey refer to this situation as ‘ panhumanity’ (2000: 26), that isto say a global
sense of inter-connection between the human and the non-human environment, as
well as among the different sub-species within each category, which creates a web
of intricate inter-dependences.

Most of this mutual dependence is of the negative kind: ‘as a global population
at shared risk of global environmental destruction and united by collective global
images Franklin, Lury and Stacey (2000: 26). There are also positive elements,
however, to this form of post-modern human inter-connection. Franklin et a. argue
that thisre-universalization of one of the effects of the global economy and it is part
of the recontextualization of the market economy currently under way. They also
describeit in deleuzian terms, asthe ‘unlimited finitude’, or a‘ visualization without
horizon’ and see it as a potentially positive source of resistance.

The paradox of this new pan-humanity is not only the sense of shared and asso-
ciated risks, but also the pride in technological achievements and in the wealth that
comes with them. Nicholas Rose (2001) has written elogquently about the new forms
of ‘bio-sociality- and bio-citizenship’ that are emerging from the shared recogni-
tion of the bio-political nature of contemporary subjectivity. We need to define the
parameters of this new eco-philosophy of belonging in terms of share ethical sensi-
bility: a new zoe-ethicsis in the making. In a more positive note, there is no doubt
that ‘we are in this together’. Any nomadic philosophy of sustainability worthy of
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its name will have to start from this assumption and re-iterate it as a fundamental
value. The point, however, isto define the ‘we’ part and the ‘this’ content, that isto
say the community in its relation to singular subjects and the norms and values for
apolitical eco-philosophy of sustainability.

Far from being a symptom of relativism, | see them as asserting the radical im-
manence of the subject. They constitute the starting point for a web of intersect-
ing forms of situated accountability, that is to say an ethics. The whole point is
to elaborate sets of criteria for a new ethical system to be brought into being that
steers a course between humanistic nostalgia and neo-liberal euphoria. An ethics of
sustainable forces that takes life (as bios and as zoe) as the point of reference not for
the sake of restoration of unitary norms, or the celebration of the master-narrative
of global profit, but for the sake of sustainability.

Note

1 In spite of the many bad jokes made around it, this term is actually quite useful to describe a form of
power that combines the concepts of phallus and logos, which expresses the belief that such power is
structurally connected to masculinity and hence bound up in male identity.
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Genetics, a Practical Anthropology

Christoph Rehmann-Sutter

Genetics is a branch of the life sciences. In university organograms it does not
appear under the social sciences and humanities, like anthropology does. But ac-
tually genetics, in anontrivial sense, also deals with what humans can or think they
should do in their lives. It shapes their practices, and produces new dilemmas and
moral responsibilities. And in addition to all the facts and figures about the compo-
sition and sequence of the genome, about risks and susceptibilities, it also guides
our understanding of those dilemmas and responsibilities by providing content-rich,
interpretative patterns explaining what mutations, genes or genomes signify in our
practical life. This, however, goes beyond pure science. In this essay, | want to dis-
cuss some selected aspects of these interpretative patterns from the point of view of
practical philosophy.

Most salient in the development of genetics in the last few decades has been a
transition in our understanding of the role of the genome in the organism, from the
concept of the genome as ‘genetic program’ to a‘systems’ view. The ‘ anthropolog-
ical’ side of genetics has gone through a development that affects the significance
of genetic information in the actor perspective. | start with a brief discussion of the
extra-scientific uses of the qualifier ‘genetic’ (Section 1). Next, | explain some of
the main biological counter-evidences to the genetic program view (Section 2) and
sketch an aternative, systemic view of genetic information (Section 3). A gene (a
mutation, a genome etc.) is no longer only a part of our cells but, as aresult of the
possihilities offered by testing, has suddenly become a component of our relation-
ships and practical life. A patient’s narrative (‘ Cora’s story’) will provide insights
into the social complexities that are connected to the biological complexities of the
genes in the body (Section 4). In the final Section (5), | suggest that we should
look at the ‘ corporeal’ and the ‘social’ complexities of genetic information together.
How we see the body ‘doing’ things with genes and what people practically do with
genes are closely interrel ated.
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1 It’s Genetic

In an essay of 1998 ‘On Breads, Bibles and Blueprints', sociologist Barbara Katz
Rothman offers afunctional analysis of the statement ‘It's genetic’ in its colloquial,
extra-scientific use. It is* often offered as an excuse’, she writes, ‘akind of throwing
up of on€'s hands, helpless before a larger force'. * If somebody can’t lose weight
or gain weight, can't help eating too much, or tends to get addicted (to whatever),
and says “it's genetic”, she or he is refusing personal responsibility for the action
concerned’. People can't help what they do because the genes cause, even force,
themto doit.

In the current biological understanding of genetics, she continues, ‘genes are
stretches of DNA that code the production of specific proteins. But the term ‘gene’
was introduced into the language of science long before the discovery of the role of
DNA asthe carrier of inheritable genetic information: “* Gene” was the name given
to the force that transmits qualities from parent to child, whether among people
or among plants' (Rothman 2001). How can this be one and the same idea? On
the one hand, the biological meaning seems too narrow and concrete to meet the
practical need to explain the ‘genesis’ of any traits: it explains only the biosynthesis
of a macromolecule. On the other hand, it seems too ambitious and hypothetical
to meet the demands of the molecular system-functional approach that asks for a
concrete and identifiable cause (as opposed to a hypothetical one), which can be
made responsible in a sweeping retrospective. Anyway, even if science could bring
these levels into coherence, genetic knowledge and genetic tests remain a far cry
from the colloquial demands of genetic explanations.

But there is a commonality between the colloquia ‘gene’ and the gene in its
pre-Watson/Crick use: both refer to an unknown hypothetical entity that may fulfil
the explanatory (and excul pating) demand. Wilhelm Johannsen, in 1909, had no idea
of what could be the molecular representatives of those ‘factors’ that explain the
inheritance of traits. This explanatory role has remained in the post-Watson/Crick
era, and even after the Human Genome Project. For example, a recent study on
twins concluded that the feeling of loneliness must have ‘ genetic contributions' of
48%, because monozygotic twins describe this feeling more frequently in similar
terms than dizygotic twins (Boomsma and Dorret 2005). We have no idea which
genes are involved and what they do; the study speaks of the ‘ genetic architecture
of loneliness just in the sense of inheritability.

On both levels of genetic explanation, the nano and the social, the reference
to ‘genetic’ causes is a discursive figuration that introduces very special mean-
ings to factors underlying a phenomenon, and explains its generation. At the nano/
molecular level it is the sequence of DNA, the genetic information responsi-
ble for the generation of a protein molecule under certain circumstances; at the
social/colloquial level it is something that is passed down the generations.

Thereisatemptation here, atemptation that sometimes led the genetic discourse
of the twentieth century astray. When such underlying causes can be used for ex-
planatory purposes, some people are tempted to project too much on them, thewhole
basket full of unfulfilled needs and desires for explanations, so to speak. And in the
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realm of life, being, becoming, nature, evolution etc. there are plenty of these. The
genome, this verbal embrace of the totality of the genes that are available for an or-
ganism during its lifetime, turned into a projection screen for the possible fulfilment
of many desires for explanations. The scientific idea of the genome has taken over
many functions that were attributed to the soul in earlier times; thereby, importantly,
the genome has mutated back to a metaphysical entity that serves ontological func-
tions, to explain things like ‘the being’ of living beings, the ‘principle’ or even the
‘essence’ of life etc. (cf. Keller 2000; Hubbard and Wald 1997; Nelkin and Lindee
1995).

Not surprisingly, in this metaphysical turn of the double helix, ideologies came
in, which are rooted in fields other than pure science.? Barbara Katz Rothman sees
similaritiesto the ideology of patriarchy: ‘that we are of our fathers, that our fathers
make us from their seed, and that we unfold from our fathers' loins while curled in
the safety of our nurturing mothers. The patriarchal assumption places our essence
inaseed’ (Rothman 2001: 135). Of course, geneticsincludes the female component
in its modern concept of the seed, which is the genome made up of a diploid set of
chromosomes. But the structure of the idea has remained the same: the ‘ essence’
organizes from within, not through relationships, not on the level of the organism
or its context; contexts are conditions or additions and the genome contains al the
information that is essential.

There is one powerful word that catches these metaphysical desires most effec-
tively: the term ‘ genetic program’. If the genes are built together like an instruction
manual for the cells that tells them what to do in order to become an organism (a
Drosophila fly, a human child, a female or a male adult), the genome is nothing
less than the principle that organizes matter during development, the organizer that
makes the living beings which populate the biosphere.

But there is aso an irony in the history of genetics (Keller 2000). In the last
decades of the twentieth century, when genomics celebrated its triumphsin the form
of the Human Genome Project, molecular genetics provided increasing evidence
that is drastically at odds with the program hypothesis of the genome. Thinking,
in current molecular biology, has become contextual and makes much more use of
systemic ideas than of reductionist gene centricism. | summarize some of the main
reasons for thisin the following section.

2 Scientific Counterevidence for the Program
View of the Genome

Plants and animals are eukaryotes, their cells have a clearly distinguishable nucleus
containing the chromosomes, which is separated by anuclear membrane with pores,
through which communication between the contents of the nucleus and the sur-
rounding cytoplasmis possible. The synthesis of proteinsin the cell isguided by se-
quences of DNA, but only indirectly. In the nucleus, relatively short fractions of the
chromosomes are copied, which are needed by the devel oping organism at adistinct
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moment and place. Those copies consist of RNA, a single-stranded polynucleotide
molecule, which functions as a messenger between the interior of the nucleus and
the cytoplasm. These molecules are therefore called ‘messenger RNA' (MRNA). If
we look carefully at the words, we see that in this name, a particular picture of the
relation between DNA and the organism is anticipated. DNA can be seen as the
provider of the information needed for the function of the cell machinery, after all
for development, and mRNA as asort of outgoing mail, sent to the cytoplasm by the
chromosomes, through the nuclear pores. Thetitle ‘messenger’ is still plausiblein a
much narrower sense: MRNA contains the raw sequences that can be translated into
the sequences of amino acidsin proteins. But the proteinsfor which mRNA provides
the codes are not organisms, and therefore, there is an important and philosophically
extremely significant difference between the information content of a protein se-
guence (of amino acids) and the ‘blueprint’ or ‘architecture’ of the organism. Lenny
Moss (2003) draws attention to this by distinguishing between two uses of the term
‘gene’: Gene-P for ‘explaining’ phenotypic traits, and Gene-D for explaining the
immediate molecular interactions after a DNA sequenceis activated. Eva Neumann-
Held has introduced a similar distinction between the ‘gene’ as a difference-maker
onthelevel of phenotype and the‘ gene’ asaprocess of interactions on the molecular
level (Neumann-Held 1999).

In the description of protein synthesis, another key term from molecular biology
appears:. the ‘ genetic code'. It iscrucial to keep in mind what thisterm does and does
not signify. The genetic code can be represented as atable correl ating base tripl ets of
MRNA, i.e. al 64 possible combinations of three out of four RNA ‘bases (adenine
(A), uracil (U), cytosin (C) and guanin (G))? with the 20 different amino acids, as
well as the start and stop signs (see standard textbooks, e.g. Alberts et al. 1983:
98-111). The code therefore connects DNA and amino acid sequences and does not
connect organic information (like hair colour, body size, the form of organs or the
probability of diseases) with the nucleotide sequence of RNA (or DNA). Features of
the cell and the body arefar down the scale of living processes. However, the original
hope of molecular biologistsin the 1950s and 1960s wasfinally to be able to explain
the organism and its devel opment (ontogeny) through an extended application of this
coding relationship. The metaphor of the genetic program, generated and brought
into circulation in the late 1950s by eminent biologists such as Jacques Monod,
Francois Jacob and Ernst Mayr (Kay 2000: Chapter 5), expresses this hope. The
intuition was: We need to know and learn to understand the information content
of the genome in order to be able to predict large portions of the structure and
functioning of the whole organism.

It was always known that environmental factors also play a role. For instance,
the direction of the light directs the growth and shape of a plant. The term ‘genetic
program’ does not imply a view in which the environment plays no role, because a
program can aso be thought of as containing the prescription or a norm, how the
organism should react to selected environmental factorsin a complex environment,
and which factors these should be (Van der Weele 1999: 91).4

In my view, however, the real scientific problem with the genetic program per-
spective came with the vast evidence for the multi-functionality of genes. One and
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the same gene can have different functions and play different rolesin the concert of
metabolic processes, according to the time, and the exact place of the cell within the
developing multi-cellular organism. Below, | give afew examples of such instances
of multi-functionality.®

Alternative Splicing: mRNA molecules are not used in their native state. Before
use, parts of their sequences are cut out. The pieces that are cut out are called
‘introns’, the remaining fragments that are composed to a ‘mature’ mMRNA
molecule are called ‘exons'. The process of cutting and pasting is called ‘splic-
ing’. The surprising fact, however, is that the pattern of splicing seems not to
be predetermined by the genome. Depending on the situation during develop-
ment, it is possible that several different, alternatively spliced mRNA molecules
can be made out of one gene; and these different MRNA molecules lead to
different proteins. The old rule ‘one gene — one protein — one function’, has
been replaced by ‘one gene — many different proteins — even more different
functions'.

Overlapping genes: the same stretch of DNA is‘used’ by different genes.

Alternative reading frames: triplets of three DNA-‘|etters’ that each code for one
amino acid are ‘read’ in one stretch with a shifted beat so to speak, e.g. not
as...AATTTGCCT...hutas...AATTTGCCT....

Trans splicing: some exons are brought in from other open reading frames.

Anti-sense transcript: some of the exons are ‘read’ in a reverse direction from the
other two single strands of DNA.

mRNA editing: after transcribing DNA into mRNA, the cell changes the sequence of
the mRNA before protein synthesis, thereby generating a different
protein.

Selective methylation: for the regulation of differential gene activities, particular
DNA stretches are changed covalently by adding methyl groups.

Multiple, ‘place -specific function of genes and proteins. one and the same gene
or protein has different functions at different times in the developmental process
and/or at different places in the micro-architecture of the organism, even within
one and the same cell.

Evolution genes. there are enzymes that serve the ‘purpose’ of biological evolu-
tion only, not the life of the individual going from one generation to the next.
Some of them are enzymatic variation generators, others act as modulators of the
frequency of genetic variation (Arber 2005).

The phenomenon of evolution genes is special, because it is not an example of
the *one-locus-multiple-product dilemma’, as Thomas Fogle (2000: 8) has titled
the others. It is rather a use of DNA by the organism that encompasses genes that
are not functional for the individual life, which may even be dysfunctional for the
individual when helping to create less well-suited individual variants. But they are
there nonetheless, because they help to ensure the adaptability of the population
over many generations. The genome, in this picture, can no longer be described
comprehensibly asa‘list of instructions for making that structure’ of the organism,
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which can be transmitted to the next generation (Smith and Szathmary 1999: 2),
but it is rather an information-storing component of the cell that is utilizable in
different ways, which has acquired functions even beyond stabilizing the life of the
individual .

The principle of multi-functionality also holds for gene products. There are ex-
amplesin developmental genetics where a gene product (MRNA, protein) is used at
one side of the egg cell of Drosophila to help determine the anterio-posterior axis,
by inducing surrounding follicle cells to adopt special features as posterior follicle
cells, and is subsequently drawn to another part of the egg cell to help determine the
dorso-ventua axis, by inducing another area of surrounding follicle cells to adopt
the features of dorsal follicle cells.®

If genes are multi-functional (via awide variety of mechanisms that can be de-
scribed in detail), the assumption that DNA sequences, the genes, or the genome
function as a list of instructions and act as a program for development and life, is
not plausible anymore. Thisimplausibility is also manifest in the term ‘instruction’.
The content of an ‘instruction’ would have to exist independently of the process
that is instructed. But this does not seem to be the case, at |east in many instances.
The examples of the phenomenon of multi-functionality demonstrate rather that the
functional ‘meaning’ of DNA is dependent on contexts, in particular on cytoplas-
matic interactions and processes. The activity of DNA and the function of the genes
derive their content (or ‘meanings’) only within the context of adynamic cellular or
multi-cellular system in a certain kind of environment. For the operative function-
ing of living systems, i.e. their development and their life performance, the coded
information of DNA is necessary but not sufficient. As Fogle (2000: 19) explains:
‘The mutual dependency of DNA and protoplasmic interactions bedevilsasimplistic
labelling scheme for expressed segments of hereditary information.’ | agree with
this statement. The assumption of ‘instructions’ and ‘ genetic programs encoded in
DNA sequences has proved to be an oversimplified description. It is thwarted by
the empirical evidence of molecular biology, despite many cases in which a strong
correlation still exists between mutation (genotype) and phenotype.

3 What is the Alternative?

| now want to sketch out an aternative view of the genome-organism relationship
that is consistent with these newer findings, and which at the same time respects
the key role that is undoubtedly played and fulfilled by DNA in the living process.
The alternative, if it should be philosophically rewarding, in my view, is not just
to de-emphasize the genes and take refuge in the, sometimes striking, influence
of environmental and social factors in the achievement of features or capacities in
individuals. The stance that can lead to a new and consistent picture of the role of
moleculesin living processes is, as Susan Oyama has argued convincingly (Oyama
1985), not on the other side of the nature-nurture divide, neither it is an enlight-
ened interactionism emphasizing the interplay between genetic and environmental
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factors; it is beyond that divide altogether. But how can such an aternative division
of work between genes and the rest of the organism be conceived without using a
nature-nurture dichotomy?

The key term is genetic information. | follow closely Oyama’'s argument in this
regard. She stresses the point that the information content of DNA, i.e. its sequence,
does not mean anything before it becomes involved in the processes of regulation
or transcription. ‘ Yet information “in the genes’ or “in the environment” is not bio-
logically relevant until it participatesin phenotypic processes. Once this happens, it
becomes meaningful in the organism only as it is constituted by its devel opmental
system. The result is not more information but significant information’ (ibid.: 13).
The implication of this approach is that significant information, i.e. the information
whichin-forms developmental steps, does not pre-exist the processesthat giveriseto
it. Information, in the sense of developmentally relevant information, is produced in
the course of theinteractive processes of the cell, the organism and the environment.
Or, as Oyama putsit: information has an ontogeny.

This view fully respects the impressive significance of DNA, currently being
investigated in detail by molecular biology, particularly genomics. But the interpre-
tation of the experimental results at the level of the ‘basic picture’ of the role of the
genome within living processes is strikingly different. To replace the ‘ program’ as
the guiding metaphor by the ‘system’ is much more than a slight change of words
or ashiftinimages. It israther atotally different view of life, of inheritance, devel-
opment and of the identity of living beings. This difference appears in the following
parale statements by John Maynard Smith and Eérs Szathmary, who express the
baselines of the program view, and Susan Oyama who expresses an argument in
favour of adevelopmental systems view:

The basic picture, then, is that the development of complex organisms depends on the exis-
tence of genetic information, which can be copied by template reproduction [. ..]. What is
transmitted from generation to generation is not the adult structure, but alist of instructions
for making that structure.

(Smith and Szathmary 1999: 2)

What is transmitted is macromolecular form, which, though it is necessary for the develop-
ment of phenotypic form, neither containsit nor constitutes plansfor it, and devel opmental ly
relevant aspects of the world.

(Oyama1985: 22)

To Oyama's statement | would add that the micro-architecture of the cell (egg
cell, nucleus) and the character and form of its surrounding cells (in the case of
multi-cellular organisms) also belong to ‘the world’ of the genome. They are also
transmitted from generation to generation.

A systems theory of the genome can be consistently conceived when starting
from the following four basic statements:

1. The successive steps of development follow each other in a ‘historical’ logic:
each step is determined by the structure and dynamics of the previous one, not by
aprogram or blueprint that has existed from the beginning. Each step establishes
acausal network that informs and determines the next.”
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2. No factor or element, such as DNA, is privileged a priori as an ontologically
superior cause, or as the essential part that is fundamental in such a way that it
requires al the other factors or elements as meansto its end.®

3. Genetic information, i.e. the information that is significant for performing a de-
velopmental step, is generated by interactive processes between DNA and other
factors within the organism, as well as selected environmental factors. Genetic
information therefore (unlike DNA) has an ephemeral existence, i.e. it only exists
in the actual performance of the step that it informs.®

4. Thedynamic structural aspects of the organism, i.e. the architectural form (which
is a constant movement) ‘seen’ from a point within the developmental system,
appear as onetype of cause in explanations of developmental steps. Causal pro-
cesses, where genes are involved, are therefore placed within dynamic micro-
structures, which have elements that are not only biochemical and biophysical,
but are also genuinely morphological (moleculesthat are ‘here’, not * there’; flow
patterns in space, etc.).X

This view of the organism as a developmental system, sketched here only very
crudely by its basic philosophical assumptions, uses metaphysics much more spar-
ingly than the view of the organism as a phenotypic expression of agenetic program.
But it is still a content-rich philosophical theory of life.!* | would concede that it
cannot work completely without metaphysical assumptions, for example because a
system is seen as an entity that establishes itself via a differentiation between self
and non-self. These terms (like systems) are not deductions from experiments, but
interpretative concepts that are used to understand the empirical evidence. These
assumptions, however, are minimal and less sweeping than the assumption of the
‘essential’ nature of DNA sequences in the context of programme genomics.

The basic ideas behind the alternative approach can perhaps be better understood
when we compare DNA with elements of everyday life. Barbara Katz Rothman,
in the essay that | have quoted at the outset, refers to the recipe for making bread.
She tells how her challah is different each time she makes one (‘smooth as silk’,
‘heavier thistime'), starting from the same recipe and using the same ingredients, ‘|
end up with something different each time’ (Rothman 2001: 24). So, even if DNA
were something like arecipe (which | do not assumein a systemic view), thiswould
not support the essentialist assumption, because the essence of the challah is not
in the recipe but in its actual phenotypic presence as a bread with a character. The
significant information for the challah is not what stands there in the recipe book but
how it is interpreted and performed by the baker of the bread. But then, Rothman
uses another comparison: ‘DNA asamusical score, notes on a page, but capable of
so many nuanced interpretations’ (ibid.: 25). Heretoo, there is an anti-deterministic
emphasis, leaving room for the interpretation that | favour. | would say: yes, if genes
were something like a text with prescriptions and instructions, then they are indeed
morelike amusical score, because in this comparison, aswith the recipe, it becomes
clear that ‘life’ (the essential bit) is not the prescription but what somebody makes
out of it: ‘Is it possible that this static thing, these notes on the page, this string
of ATCGs, is life? Or is life the process itself in which these — and other — notes
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are played? (ibid.) Yes, it is. Life is the process; the organism is the process, the
performance, not the notes used for it. Significant information, in Oyama’s sense, is
the interpretation that is both used and created in the performance. The information
contained in the score is, of course, still important, but not in the sense that it con-
tains the music. The score is rather one element in a complex series of interaction,
where many other things play a role, like the instrument used, the knowledge, the
style and the emotions of the performer. Glenn Gould's interpretation of Bach's
Goldberg Variations, for instance, is certainly very different from the Goldberg Vari-
ations in performances of Bach's time, when no modern Steinway or Bosendorfer
was available. The music iswhat is done by the performer and how it isheard by the
audience. Significant information, we could say, was not there on the score before
it was played, even if Gould still played Bach’s piece, not his own. This paradox of
being there aready, and not being there already, holds true for genetics too. But in
many other ways, of course, the comparison of DNA with the musical scorefails. In
the case of DNA there are more rearrangements, like alternative splicing and mRNA
editing, which influence the composition of the score itself, before it is read by the
performer.

In genetics, we have a close analogue to reading: genetic testing. In genetic test-
ing, pieces of genetic information are disclosed, understood in a certain way and
introduced into a world of human self-understanding, medical consegquences and
social interactions. Let uslook more closely at one example.

4 Cora’s Story

In a recent research project on the social aspects of genetic tests, we used a qual-
itative interviewing technique to find out how people who had to decide whether
or not to take a genetic test perceived the implications of this decision. We were
particularly interested in the temporal implications, i.e. what ‘time’ signified to the
participants in the context of that decision. The main results are published in Scully
et a. (2007) and Scully (2006). One participant, we call her Cora, told us what she
anticipated when she was offered a test:

| wanted to have that done, so that I’d know if | had this gene mutation, so | could be tested
more often.’?

Cora was 38 years old at the time of the interview. She came from a family with
hereditary colon cancer, and had breast cancer herself before the interview, as well
as an operation and chemotherapy. The test for colon cancer predisposition was
offered to her, in order to get information to help her make decisions about doing
more tests for preventive reasons. The interview was performed seven years after
thetest, i.e. the story was told in retrospect.

However, her anticipation of what the results from the test would signify for her
(the basis for decision making about more frequent cancer check-ups), proved to be
a crude simplification. She struggled with the (positive) results of the genetic test
and said:
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| had difficulties coming to termswithiit. ... | wanted akind of new identity. | didn’t want
tobewho | was. . . lifestyle and everything. | struggled really hard for 3, 4 years. ...

My own body was alien to me.

Inthese 3, 4 years| was afraid and didn’t know what to do and worried about everything
and couldn’t relax. Suddenly | said to myself: Stop! I'll try to enjoy my life now, as long as
| am healthy . . .. Cancer is always here. But now | can handleit. Livewithit.. ..

The unanticipated complexity involved not only her own body, self and well-being,
but also her family relationships. Two relationships seemed to be most directly af-
fected: the relationship with her father, from whom she had inherited the mutation,
and the relationship with her husband, from whom she felt alienated because of the
impossihility of sharing her experiences with him:
For sometime| had difficultieswith the fact that I’ m amember of thisfamily, that | inherited
this gene from my father. But | loved my father more than anything and he died when | was
15. So | was pulled to and fro. | had inherited something, but abad thing, that could kill me.

... in the beginning | had trouble falling asleep. | saw my own funeral, read my own
obituary ... and | couldn’t tell my husband.

Cora mentioned a series of what we called integration tasks in this interview, all
of which concerned connecting the test results with her life world (ranging from
coming to terms with a new perception of her own body and her socia self to
psychotherapy). Reading through the interview, | listed the following tasks, each
illustrating one aspect of the social complexity of genetic information:

Embodiment-identity

Social identity

Family relationships

Reclaiming agency in the present, putting the future back in its proper place
Learning something from ‘it’

Psychotherapy

The information provided to Cora by the test was an answer to a distinct question:
‘Do | have the mutation? — the test did say: ‘Yes, you do.” But it was not ‘just’ a
truth telling: this information about the actual composition of her genes developed
into a challenge for her self-perception, her ideas about the future, her life with her
family, her identity. Genetic information is particular because it adds many nuances.
Re-integrating the social self wasatask that started with acrisisand took her several
years. It brought her into a situation of distress, a Grenzsituation as Rouven Porz
putsit: it confronted her with ‘the absurd’ in Camus's sense (see Porz 2004).

Cord's story is unique, because what happened to her will not happen to othersin
exactly the same way. But within the particulars there are also more or less general
featuresthat may characterize other life histories with genetic tests. (i) The expected
significance of the test result (or the reasons for taking atest) can be different from
the real implications of the test, which become manifest only after the test. (ii) The
actual meaning of genetic information, in other words the actual content of this
information, depends not only on DNA sequences that can be tested, but also on the
socia relationships, and the internal (psychological) dynamics of the person who
has to come to terms with the results of the test.
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Genetic information for the users, in a word, also depends on social complexi-
ties. These hypotheses (i and ii) can be developed out of Cora’s story, and are aso
consistent with other qualitative interviews we made.

5 ‘Doing the Genes’

From the perspective of a potential user of genetic tests, genetic information is rel-
evant at different levels (see Table 1). Most directly, the user is confronted with
the result of a genetic test (level 3), either expected or unexpected. Underlying the
results of atestislevel (2), DNA sequencesin the chromosomes, the direct object of
atest, what atest ‘ shows'. But knowing the sequence or mutation is not the ultimate
aim of thetest.

Most medical genetic tests look for the likelihood of a certain disease or for a
diagnosis. This information, however, is beyond the rough sequence information,
and involves knowledge about the interactive processes between DNA and many
other factors and processes in the cells of the body that generate developmentally
significant genetic information. This is the level (1) where the ‘significance’ of a
mutation or a sequence for the body isinvestigated. But there are at least two differ-
ent levels of interpretation on the other side. At level (4), hermeneutic frameworks
are used to understand the implications of genetic information for the perception
of the body. On this level, genome theories, metaphors and expectations play a key
role. For instance, it makes a difference whether one sees a mutation that indicates
agenetic risk for developing a cancer as a section of the genetic program, i.e. asan
instruction to the body to make cancerous tissue, or, in the framework of a systems
approach, as afactor that could become involved in a process leading to cancerous
tissue. The latter understanding indicates a higher level of likelihood, but it does not

Table 1 Levelsof geneticinformation in testing and the inter-disciplinarity of thefield of genetics:
at levels 1 and 2 genetic information is the object of empirical, scientific studies and experiments;
a levels 4 and 5 the participant’s hermeneutic skills, together with cultural and socia science
methodology are key.

What the body does What people do

1 2 3 4 5

Interactive DNA Results of a Hermeneutic Socid
processes sequences genetic test framework for complexities
between DNA (amutation, understanding and processes
and other factors a‘gene’) the biological of social
generating significance of interactions
developmentally genetic generating
significant informationin ‘genetic
‘genetic the body information’
information’ in from the
the cells of the perspectives of
body the actors
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imply that the genesin the cells of the body arelikelittle springswound up to release
and make tumours (Rehmann-Sutter 2000). Thereisafurther level (5), at which ge-
netic information is reinterpreted as a meaningful and consequence-laden message
in social contexts that take part in processes of social interaction. Other actors are
involved in ajoint practice of making genetic information a socially meaningful and
practically pertinent entity.

The levels of understanding (4) and socia integration (5) both depend on the
scientific descriptions of the body processes. But the level of social integration also
depends on the hermeneutic framework used for interpreting the data. Therefore,
the table also represents a map of interdisciplinary cooperation between empirical
scientific (experimental) methods, as developed in biology, and hermeneutic inter-
pretative methods, as developed in the humanities, the cultural and socia sciences,
and also in ethics.

Ethics is involved because the processes on nearly all levels are not just natural
events but also practices. Level (1) is the level of what | call ‘organic practices'.
These practices are activities of the body as aliving organism. They are not actions
that could be chosen by amoral subject, but they can still be considered to be more
than just biochemical or biophysical events, just because they are living processes.
Understanding them as practices in the Aristotelian sense (Rehmann-Sutter 2006)
is, | believe, possible. As such, their functional goal is not only productive (poietic,
as Aristotle said), to bring about certain effects (e.g. to synthesize a protein) but
aso, or rather primarily, their goal isthe performance itself, because it is part of the
living process, of ‘being in the world' as a living thing. Developmental processes
do not simply lead to the next steps or the next intermediate states, but are — if we
adopt such an organic practice view — themselves intrinsically significant. They are
parts (steps) of abeing’s continuous presence in the world as the subject of alife.'4

On level (3), ethics is involved because there are decisions to be taken about
which tests to perform and when. Genetic counsellors and their patients may find
themselves in sometimes demanding ethical dilemmas of many different kinds.
These are explored in a growing literature about the ethics of pre-implantation,
prenatal or pre-symptomatic genetic testing.®

However, a comprehensive understanding of the ethical implications of a cer-
tain decision about testing is only possible if the participants (doctors, counsellors,
patients, partners) on level (3) take levels (4) and (5) into account. It can hap-
pen (as in Cora's case) that the personal and social reality of genetic information
is different from its anticipation, which was what motivated or justified the test.
Anticipating this as a possibility cannot be irrelevant for a free and informed de-
cision about taking or not taking a certain test. In an individual case, however,
it may be difficult or even impossible to anticipate what will happen concretely
with the test results on level (5). But systematic sociological and empirical ethi-
cal studies can at least provide some knowledge about what can happen in typical
cases, and how ethical dilemmas can be modulated by this for the different persons
involved.

There is another common feature among the various levels of genetic informa-
tion: genetic information is not just there, lying around in order to be picked up. Itis
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produced by activitiesin avariety of ways. In other words, we do genesin avariety
of ways.’® On level (1) it is the body as a developmental system that isin a sense
the author of significant genetic information (a systemic reading of genomics is
presumed here; it would not be so in a genetic program account). On level (3) there
is aways a choice about which tests to perform, how, at which time in life, and
under what conditions (e.g. before pregnancy as pre-implantation genetic diagnosis,
or during pregnancy at different stages; a single gene test, or a standard genetic
check-up using different tests simultaneously, etc.). On level (4) we actively inter-
pret the meaning of genetic information. There are different interpretative frame-
works and metaphors that could be utilized in order to create that meaning. And on
level (5), atexture of social interaction is involved in a process of co-production
of genetic knowledge, and in shaping its practical implications for the partners in
relationships.

6 Conclusion: Contingency of Life

It should not escape our attention that such an emphasis on the constitutive practical
aspects of genetic information connecting the various levels under an overarching
principle of ‘doing genes' also has a consequence for the contingency problem.
Contingency, the condition of being subject to chance or the happening of something
by chance (Webster’s Dictionary), can have two different meanings. (1) epistemo-
logical: information that is accidental, not deducible, unpredictable; (2) ontological:
a process or event that occurs by chance, or without intent. In both senses, being
contingent means that things fall together by some unpredictable interaction that
will not necessarily take place.

In the epistemological sense, a systems approach to genetic information assumes
that development is indeed a contingent process. DNA information alone cannot
predict the structures of the organism that develops with it.}” They are not ‘pro-
grammed’. But ontologically, development is not contingent. The organism con-
stitutes its own highly structured environment for each cell. Each cell, even each
moleculewithinacell, isaplace and in aplace within acomplex micro-architecture.
The conditions of this place determine what impact DNA sequences will have and
which bits of them will be selected. The picture is deterministic from step to step,
but it is not deterministic in a transitive sense (from the beginning to the end). A
systems approach to development does therefore not imply the contingency of de-
velopmental steps. Genetic information is generated during development, but this
does not mean that development is subject to chance. There are, of course, other
factors that may or may not be present, which are indeed contingent for success-
ful development: enabling outer conditions that allow us to live or influence our
health.

Genetic information may be a bad surrogate for the meaning of life, but the con-
sequence of the deconstruction of the gene myth is not that the future of human
bodies will simply be at the mercy of contingent human desires and interests — like
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the desire for immortality, for full functionality, for the ideal and able body, for the
enhancement of intelligence etc. — and nothing else. A new understanding of the
genome also re-opens a new space for the ethical. What is a good balance between
what is chosen and what is not chosen? What is the value of being different from
each other by non-chosen contingencies? Why is it better to be a being with finite
capabilities and limited powers? Such questions will continue to be on our minds.*®

Notes

1 Contemporary biology has not yet explained life in all its forms, this would be too high a claim, as
Lenny Moss (2006: 526) states correctly. Otherwise it would not be reasonable to proceed with funding
molecular biology on the level of fundamental research. The genes sometimes play arole as ‘blanket’
explanations for al we do not yet understand in molecular terms. ‘ Somehow’ the genes are responsible
for it.

2 Onerecent example of ametaphysical reading of the double helix is environmental philosopher Holmes
Rolston I11. In a series of papers and books he makes a surprising mystical teleological entity from the
molecule: information that provides the ends, the causa finalis of life. See Rolston (2006), critically
Rehmann-Sutter (2004).

3 DNA contains the ssme bases A, C, G, except U, which isthymidin T in DNA.

4| disagree with Van der Weele (1999) that such an ecological perspective, which would be more directly
interested in environmental causes in development, and would make extensive use of the conceptual tool
of the reaction norm, would be an aternative ‘integrative framework’, that is ‘an alternative to a genetic
program perspective’ (ibid.: 121). In my view, the program perspective itself is capable of integrating
environmental causes: by using the conceptual tool of the reaction norm. The aternative must differ
more substantially.

5 Cf. Griffiths/Stotz 2006; Stotz et al. 2006; Shapiro 2002; Fogle 2000; Neumann-Held and Rehmann-
Sutter 2006.

6 This exampleis described in detail, with references in Rehmann-Sutter (2002).

7 Theterm ‘historical logic’ has been suggested by Gunther S. Stent (1981).

8 Thisthought has been worked out for the concept of the gene by EvaM. Neumann-Held (1999), result-
ing in an account of the gene as the process that leads to one particular polypeptide.

9 Thisidea, which can be regarded as a key to the others, was introduced by Susan Oyama (1985).

10 This point was stressed by biological structuralism. See Webster and Goodwin (1982, 1996) .

11 paul Griffiths and Karola Stotz (refs. already given) don’t seem to engage in philosophical theory
building but restrain themselves to a deconstructive work. Sulmasy (2006: 537) deplores this; however,
his definition of the genome (‘A genome is the heritable information, specified in nucleic acid sequences,
upon which an organism drawsin generating its phenotypic response [through the production of peptides
or the regulation of their production] in specific cellular, organismal, developmental, phylogenetic, and
ecological contexts.’) can neither really add to arich philosophical account, but — unspectacular asit is—
itisat least on the level of contemporary developmental genetics and genomics.

12 The interview was originally in German. English translation: Jackie Leach Scully.

13 They are, however, not tested in a study with a statistically representative sample.

14 |n Rehmann-Sutter (2006) | argue that the adoption of such an organic practice view is an ethical
choice: a choice about the mode of understanding and perceiving developmental systems.

15 See, for example, the entriesin the Encyclopedia of Bioethics (Post 2004).

16| borrow the expression ‘doing the genes from Annemarie Mol’s concept of ‘doing the body’ (Mol
and Law 2004).

1730 far | agree with the contingency claim of developmental systems theory (DST). See
Oyama, Griffiths, Gray 2001: 3.
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18 | am grateful to Jackie Leach Scully and Rouven Porz for inspiring discussions while working on
the project ‘ Time as a contextual element in ethical decision making in the field of genetic diagnosis’
(SwissNational Science Foundation grants 11-64956.01 and 101311-103606), to Eva Neumann-Held for
collaboration in aproject on the philosophical issues of ‘ genomes’, to Georg Gusewski for documentation
work, and to Rowena Smith for English language revision.

References

Alberts, Bruce, et al. Molecular Biology of the Cell. New York/London: Garland, 1983.

Arber, Werner. “Dua Nature of the Genome: Genes for the Individual Life and Genes for the
Evolutionary Progress of the Population.” IUBMB Life, 57, 263-266, 2005.

Boomsma, Dorret . et a. “Genetic and Environmental Contributions to Lonelinessin Adults: The
Netherlands Twin Register Study.” Behavior Genetics, 35, 745752, 2005.

Fogle, Thomas. “ The Dissolution of Protein Coding Genesin Molecular Biology.” In The Concept
of the Gene in Development and Evolution: Historical and Epistemological Perspectives. Peter
Beurton et a. (eds). Cambridge: Cambridge University Press, 3-25, 2000.

Griffiths, Paul E. and Stotz, Karola. “Genes in the Postgenomic Era” Theoretical Medicine and
Bioethics, 27, 499-521, 2006.

Hubbard, Ruth and Wald, Elijah. Exploding the Gene Myth. Boston: Beacon, 1997.

Johannsen, Wilhelm. Elemente der exakten Erblichkeitslehre. Mit Grundlagen der biologischen
Variationsstatistik. Jena: G. Fischer, 1909.

Kay, Lily E. Who Wrote the Book of Life? A History of the Genetic Code. Stanford: Stanford
University Press, 2000.

Keller, Evelyn F. The Century of the Gene. Boston: Harvard University Press, 2000.

Mol, Annemarie and Law, John. “Embodied Action, Enacted Bodies. The Example of Hypogly-
caemia” Body & Society, 10(2-3), 43-62, 2004.

Moss, Lenny. What Genes Can't Do. Cambridge: Cambridge University Press, 2003.

Moss, Lenny. “The Question of Questions: What |s a Gene? Comments on Rolston and Griffiths
& Stotz.” Theoretical Medicine and Bioethics, 27, 523-534, 2006.

Nelkin, Dorothy and Lindee, M. Susan. The DNA Mystique: The Gene as a Cultural Icon. New
York: Freeman, 1995.

Neumann-Held, Eva M. “The Gene is Dead — Long Live the Gene! Conceptualizing Genes
the Constructionist Way.” In Sociobiology and Bioeconomics. Peter Koslowski (ed). Berlin:
Springer, 105-137, 1999.

Neumann-Held, EvaM. and Rehmann-Sutter, Christoph (eds). Genesin Devel opment. Re-Reading
the Molecular Paradigm. Durham: Duke University Press, 2006.

Oyama, Susan. The Ontogeny of Information: Developmental Systems and Evolution. Cambridge:
Cambridge University Press, 1985. (Rev. and exp. ed.: Durham: Duke University Press, 2000).

Oyama, Susan; Criffiths, Paul E. and Gray, Russell D. (eds). “Introduction: What |s Develop-
mental Systems Theory?’ In Cycles of Contingency: Developmental Systems and Evolution.
Cambridge: MIT Press, 1-11, 2001.

Porz, Rouven. “Das Absurde erleben. Grenzsituationen, Sinnfragen und Albert Camus' Absurditat
im Bereich der Gendiagnostik.” Folia Bioethica 30. Basel: Schweizerische Gesellschaft fir
Biomedizinische Ethik, 2004.

Post, Stephen G. Encyclopedia of Bioethics. 3rd ed. New York: Macmillan, 2004.

Rehmann-Sutter, Christoph. “Die Interpretation genetischer Daten: Vorwort zu einer genetis-
chen Hermeneutik.” In Die Zukunft des Wissens. XVII1. Deutscher Kongress fur Philosophie.
Mittelstrass, Jirgen (ed.). Berlin: Akademie Verlag, 478-498, 2000. (Repr. in Rehmann-Sutter
2005, Chapter 5).



52 C. Rehmann-Sutter

Rehmann-Sutter, Christoph. “ Genetics, Embodiment and Identity.” In On Human Nature: Anthro-
pological, Biological, and Philosophical Foundations. Armin Grunwald et al. (eds). Berlin:
Springer, 25-50, 2002.

Rehmann-Sutter, Christoph. Book Review: Holmes Rolston I11: Genes, Genesis and God. Ethical
Theory and Moral Practice, 7, 95-98, 2004.

Rehmann-Sutter, Christoph. Zwischen den Molekilen. Beitrage zur Philosophie der Genetik.
Tubingen: Francke, 2005.

Rehmann-Sutter, Christoph. “Poiesis and Praxis: Two Modes of Understanding Development.” In
Neumann-Held and Rehmann-Sutter, (2006), 313-334.

Rolston I11, Holmes. “What Is a Gene? From Molecules to Metaphysics” Theoretical Medicine
and Bioethics, 27, 471-497, 2006.

Rothman, Barbara Katz. The Book of Life: A Personal and Ethical Guide to Race, Normality, and
the Implications of the Human Genome Project. Boston: Beacon, 2001.

Scully, Jackie Leach. “Time, Tests, and Moral Space.” In Zeithorizonte des Ethischen. Zur Be-
deutung der Temporalitat in der Fundamental- und Bioethik. Georg Pfleiderer and Christoph
Rehmann-Sutter (eds). Stuttgart: Kohlhammer, 151-164, 2006.

Scully, Jackie Leach; Porz, Rouven and Rehmann-Sutter, Christoph. “‘You don’'t make genetic
decisions from one day to the next’ — Using Time to Preserve Moral Space.” Bioethics, 21,
208-217, 2007.

Shapiro, James A. “ Genome Organization and Reorganization in Evolution: Formatting for Com-
putation and Function.” Annals of the New York Academy of Sciences, 981, 111-134, 2002.
Smith, John Maynard and Szathméry, Edrs. The Originsof Life: Fromthe Birth of Lifeto the Origin

of Language. Oxford: Oxford University Press, 1999.

Stent, Gunther S. “Strength and Weakness of the Genetic Approach to the Development of the
Nervous System.” Annual Review of Neuroscience, 4, 163-194, 1981.

Stotz, Karola; Bostanci, Adam and Griffiths, Paul E. “Tracking the Shift to ‘ Postgenomics'.” Com+
munity Genetics, 9, 3, 190-196.

Sulmasy, Daniel P. “The Logos of the Genome: Genomes as Parts of Organisms.” Theoretical
Medicine and Bioethics, 27, 535-540, 2006.

Van der Weele, Cor. Images of Development. Environmental Causes in Ontogeny. Albany: SUNY
Press, 1999.

Webster, Gerry and Goodwin, Brian. “The Origin of Species: A Structuralist Approach.” Journal of
Social and Biological Sructures, 5, 15-47, 1982. (Repr. in Neumann-Held and Rehmann-Sutter
2006, 99-134).

Webster, Gerry and Goodwin, Brian. Form and Transformation. Generative and Relational Prin-
ciplesin Biology. Cambridge: Cambridge University Press, 1996.



Science, Religion, and Contingency

Dietmar Mieth

1 Religious Motivation and Ethical Reflection

Religion is often linked to progress in the biosciences in specious ways. For
example, it has been asserted that in East Asia religion has less reservations about
related ethical issues. Or reference has been made to isolated statements by Islamic
scholars, who have no objections to destructive embryo experimentation or to re-
search cloning. Or conditions in Isragl conducive to scientific progress have been
named, in which religion and biotechnology seem to have a propitious relationship.
Conversely, in the United States a broad aliance has evolved among Christian fun-
damentalists of various persuasion for the right-to-life and against ‘playing God'.
And in South Korea and in Italy the Catholic Church continues to protest the exten-
sion of assisted reproductive technologies.

On closer consideration the position of the religions on bioethical questions is
not so easy to determine. In many areas of life a society oriented to economics and
knowledge functions without any apparent association with religion. Differences
and parallels between the religions are often difficult to specify due to innerdenom-
inational or innerconfessional divergences.

Thisisless prevaent if religions, like Roman Catholicism, have a uniform teach-
ing authority (magisterium) (see Hilpert and Mieth 2006). Uniformity in questions
of mordlity, i.e. in concrete convictions and modes of practical conduct, is to be
anticipated in cases where ‘ethics', i.e. the reflection on the rightness of moral rules
as a secular discourse, does not replace or augment the moral authority of religion.
Religion can exercise influence on morality through denominational ties and tradi-
tions. In the case of ethical reflection in a secular state and a pluralistic society, if
religion attempts to do this exclusively on the basis of authority and without the use
of rational arguments appealing to general insight, then it isolates itself on islands
in the currents of progress (see Lem 1978).

Throughout its history the Christian religion has provoked, sustained, and at
times suppressed ethical reflection. One of the driving forces of Christianity isthe
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idea of creation. The conception of the contingency of the human being, i.e. our
finitude and fallibility, derives from thisidea. But thisinsight follows equally from
daily human experience. Evidently, there areinsights in which general human expe-
rience and areligious motive can concur. This also holds true for the experience of
and the respect for the diversity of life.

Counterpoint to the motivating force of divine creation is the responsibility for
the sovereign composition and shaping of the world. Yet the idea of creation does
not specify how far the human being can and isallowed to go in the process. Here the
responsibility implicit in the entrustment of creation isin tension with the experience
of contingency and finitude. Moreover, in the Abrahamic religions the conception
of the human being as an image of God is derived from the creation of the human
being. Since this is valid for humans, regardless of our qualities, capabilities and
congtitution, the idea of the human being as a likeness of God is aso invoked as a
theological motive for human dignity and human rights. In Christianity this motive
isreinforced by the belief in the ‘incarnation of God'. In that God assumed human
nature in Jesus Chrigt, i.e. not only became an individual human being but also
manifested the dignity of the human as the ‘flesh’ of God, the human being has,
according to the teachings of the Church Fathers, at the same time become capable
of ‘deification’ (cf. Haug and Mieth 1992). This encompasses, as Immanuel Kant
expressed it, the respect for humankind in every human being,* inasmuch as Christ
‘reveadled’” human nature as the place of the inner-directedness to God in every
human being. This also encompasses the idea of the spontaneous overcoming of
self-interest through the awareness of the other, the unconditional acceptance of the
dependent, and the responsibility for the well-being of the weak.

All of these motivations also initiate ethical thinking. Conversely, ethical reflec-
tion — through the self-assertion of reason — aso places the motives of religion in
question. Often it is less a matter of the motivations than their fixation in norms,
norms with temporally determined justifications that are first noticeable in times
of radical upheaval. The relationship between religion and ethics is productive and
tension-ridden at the same time (see Duwell 2007; Mieth 2005: 282-293). This
becomes clearer in times experiencing the anti-humanistic and even terrorist ten-
dencies of religions. religion requires ethical reflection based on reason for the
purification of its motivations; conversely, the potential that religion holds for the
discovery of ethically relevant motivationsis of lasting significance. It is not differ-
ent in bioethics and will not be in the future.

2 Seven Prerequisites for Assessing the Relationship Between
Science and Religion

1. Scientific progress functions to a certain degree like areligion. Thisis particu-
larly valid for the public promotion of scientific progress and theinherent norma-
tive power of thefictive. One example isthe concept of therapy initialy founded
purely on uncertain optionsin so-called ‘therapeutic’ cloning. The dilemmahere
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isthat science without anticipatory fantasy gradually losesitsimpetus, whilethis
fantasy also constructs its economic basis. This basis has extraordinarily contin-
gent foundations. Moreover, this contingency becomes all the more visible the
more science is dependent on exorbitantly expensive laboratories, a dependency
apparently vulnerableto the acquisition of technol ogy and economic power. How
extensively contingency is present in science is also evident in the fact that ev-
ery advance in scientific knowledge, if explained with scientific integrity and
precision, simultaneously entails an advance in the broadening of the awvareness
of ignorance. Responsible popul ar-scientific accounts should communicate this
contingency, rather than offer sensational stories of tidings of salvation one day
and replace them with the apocalyptic fears the next, etc.

2. The concept of religion which we assume here is not entirely apt as a generic
term indicating forms of belief, which always differentiate themselves from the
general concept of ‘religion’ in reference to their proprium as well. Thisis why
there has always been a tradition of ‘critique of religion’ in Christianity. On the
other hand, in my opinion it is not incorrect to use religion as a generic term,
but we must be aware of the fact that the different religions cannot and do not
comprehend themselves ssimply as its variants or variables. Otherwise theology
would deteriorate into religious studies.

3. Mordlity as a system of modes of conduct, preferred mora attitudes and con-
victions is to be found in every concrete religious community or denomination.
In Judaism religion is a compendium of practical conduct per se. There are a'so
various Christian traditions, possibly even with denominational nuances. It is,
of course, imperative to distinguish this concept of existing modes of conduct,
which if jointly practised are possibly sanctioned, from the standards of moral
reflection. A morality that actually exists and is practised is unquestionably a
significant indication of reflection; conversely, mora reflection — in its commu-
nicable, generally accessible, democratic, and discursive structure — influences
actual modes of conduct. The social discourseis an expression of these tensions,
which are to be endured and utilized but not to be resolved.

Consequently, ethical reflection is often called for where morality can no
longer be taken for granted. This is true for philosophical as well as for theo-
logical reflection, including ahistorical and critical confirmation of moral devel-
opmentsin the context of religion.

4. Christian theology has a unique relationship to reason and, accordingly, to ratio-
nal justifications in ethics. Reason can simultaneously offer a critique of reason
as well as self-enlightenment, and in this way deal constructively with destruc-
tive powers which, according to Christian tradition, also encompass reason. To
assert Christian convictions as authorities beyond the scope of reason causes
religion to return to a pre-Enlightenment state. Equally problematic is the direct
utilization of the authority of religion without self-enlightenment. As may be
expected, in the Christian tradition applied ethics is, on the basis of approach,
i.e. from the question of the conception of the human being, incompatible with
certain philosophical-ethical approaches. (This becomes clear in the discussion
on utilitarianism and pragmatism in Christian bioethics.) Thetradition of * natural
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law’, which is above all particular to the Catholic Church, has indisputably un-
dergone transformations: on the one hand there has been a dramatic shift in
epistemology, according to which ‘nature’ is not something discernible which
reason passively perceives but isonly to be comprehended through the categories
of reason. On the other hand, pre-modern natural law incorporates a teleological
conception that rests on the Aristotelian teaching on actuality and potentiality,
correspondingly finalized all things and living beings, and theologically assigned
the ‘finus ultimus', God, to them as the ultimate perspective of perfection. In
contemporary ethical argumentation ‘nature’ (see Fraling 1990) tends to appear
as a conceptual indication of problems, to the extent that, according to Jonas
and Habermas, we encounter new questions of responsibility in the context of
the displacements of nature by human practice and in the attempt to surpass the
contingency of nature (see Jonas 1984: 245-255; Habermas 2001a).

The appeal to Kant’s ethical anthropocentricity gained acceptance above al, but
not exclusively, in Christian ethics. We could even speak of a‘ Christian-Kantian’
continuum. Kant is occasionally attacked for this ‘cryptic theology’, a criticism
which | do not find convincing.

A critically reciprocal relationship exists between theological reasons for action
(motives, motivations, experiences, elements of the search for meaning, lived
convictions, denominationa ties), and rational proofs. Particularly Paul Ricoeur
has demonstrated this, athough it is also found in the thought of Alfons Auer
as the ‘reciprocity’ between an ‘ethos of salvation’ (an ethos applied to the re-
ligious search for meaning) and a ‘world ethos' (an ethos applied to individual
worldwide action), to be distinguished from a comprehensive ‘global ethic’ as
‘world ethos' in the sense of Hans Kiing's concept of a cross-cultural ethos of
understanding that is more necessary than ever today.

Christian belief cannot be reduced to ethics. On the one hand, this means that
even action motivated by faith must remain open to criticism through an au-
tonomously conceived ethics; on the other hand, it also means that ethics can
profit precisely from the fact that it is not the final point of reference for the
human being in search of meaning.

3 Life Between Worldly Wisdom and Life Science

The question of the interpretation of life is invariably connected with the deepest

form of reflection, philosophy or the love of wisdom, and with religion, the deepest

commitment to the meaning and experience of life. In ancient Greece the concept
‘bios’ originally had to do with the way ahuman being conducted hisor her life. The
life of plants, animals, and human beings was considered ‘animated’, i.e. inherently
moving, in contrast to the machine, which first has to be set in motion. The Bible
portrays the unique life of every human being asinfused with the life-giving breath
of God. Seen together with the plants and animals in a graduated way, the human
being is a co-creature, even created on the same day as the animals. Obvioudly, the
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‘spirit-soul’ of the human being isnot simply an incremental progression nor athird
level of the sensitive life of the animals and the vegetative life of plants but a new
order. The feelings of the human being are different than those of the animal, the
interplay of nerves and muscles in the human being are not merely the expression
of a vegetative scheme. Human and pre-human life are not simply homologous in
the sense of a common development, yet not without commonality either. They are
analogous, i.e. their properties are not given to them in the same way, despite their
similarity.

Why do we continue to speak of this past conception today, despite the theory
of evolution and the methodological materialism of the natural sciences? Because
today there are till correspondences with the ancient teachings on life. Today, ideas
like the ‘art of living’ have become important again. In conjunction with the human
way of life and the meaning of life, we still comprehend the ancient languages of
worldly wisdom or we comprehend them again and again. But do we comprehend
and mean the same thing today when we speak of life in the sense of the ‘life
sciences’ (in German: Lebenswissenschaften; in French: sciences de la vie)? This
is a concept equivalent to ‘biosciences’. Why was the prefix ‘bio-" replaced with
the word ‘life’ in recent years? Two reasons have been given: first, it is not only a
matter of biology. Thelife sciences extend from biophysicsto medicine. Second, the
public acceptance which one had hoped to secure for the innovative sciences seems
to be more easily attainable through the word ‘life’ than through the technol ogical
comprehension of the laboratory sciences associated with the word ‘bio’. In fact,
bio-logy, with the introduction of the expression by L aplace and others around 1800,
had been transformed from a science of collection and observation into a science
of intervention and experimentation. This change had not yet reached the public
school system in the 1950s, when experiments were only carried out in physics and
chemistry classes, but today the biosciences have triumphantly entered the schools
via'bio-mobiles’, by means of which pupils are lured into a new world.

In methodology the life sciences are monistic, i.e. they represent one uniform
materialistic connection between, asitisput, ‘nonliving’ and ‘living’ matter. ‘Life’,
it is said, ‘came into being’, and the conditions under which it came into being
are known, athough not yet replicated in their causdlity, i.e. according to cause
and effect, in experimentation. We can do much with life, but we have not (yet)
created it.? Evolution has been placed in a theoretical context without the presence
of ‘creation’. For scientistswho adhereto the belief in creation held by the ‘religions
of thebook’, God’'s planisakind of ‘invisible hand’” (Max Planck, Albert Einstein),
an awesome set of blueprints for the laws of nature.

But is God an ideal physicist? Or is divinely bestowed ‘life’ perhaps something
other than the material laws of cause and effect?

‘Arewe sad, because we cry? asks neuroscientist Niels Birnbaumer. Here crying
is understood as a neurological schematism of stimulus and response. The philoso-
pher might prefer to claim that we cry because we are sad.

We can formulate the question differently: Is the locus of philosophical and re-
ligious wisdom, which sees life as a mystery and not as a sequential course of the
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most refined mechanisms, the ‘natural order’ or isit ‘freedom’? Whoever assumes
freedom, a primeval experience of the human being with himself or herself, has the
tendency to consider the experience of God, which takes place within the human
being, as more important than the objectifiable side of nature, of which he or sheis
apart, even as aresearch subject, apparently without exception.

Must we pay taxes to wisdom or to science? (At universities this is not a
metaphorical question.) The disciplines of philosophy and theology did not partici-
pate in the evaluation of thelife sciencesin the German state of Baden-Wirttemberg
in 2001. Does ‘life’ belong to the methodol ogical-materialistic monoculture of the
biosciences? (Thisisnot to imply that scientists are materialists.) Or does'‘life’ only
stand for health, in the sense that medicine leads us out of the materialistic straits,
which it utilizes at the same time, for the welfare of the human being? Or do we
reduce ‘life’ to ‘living matter, so that the entire realm of ‘nature’, including the
human being as a physical being, belongs to the classification of things?

In any event these are not questions of science but questions of wisdom. Wisdom
buildsthe bridge between life, knowledge, and truth. In Christianity ‘life’ and ‘truth’
are directly contiguous (cf. John 14: 6).

Isthisthe reason why we speak two different languages, the language of wisdom
and the language of science? Do we redlly live in two distinct cultures as is often
claimed?

It is, of course, easier to raise these questions than to answer them. Strikingly,
Albert Einstein and Albert Schweitzer had different answers: respect for the laws
of nature (Einstein) or ‘reverence for life' (Schweitzer). Does life acquire another,
greater vitality through the laboratory or doesit loseitsvitality through experimental
objectification? Are they mutually exclusive alternatives, without the hope of ever
bringing them together?

It would seem prudent to contemplate these questions before we find ourselves
confronted with the moral questions— both ecological and biomedical —which arise
when dealing with life. Otherwise it is conceivabl e that there may be reasons other
than moral reasons why communication is no longer possible when we argue over
the course society should take into aworld of innovation.

The question of the beginning of human life and the beginning of the life of
the individual human being must be differentiated initially. The first is a question
of the general theory of evolution and of palaeontology; the second is a question
of the development from embryo to neonate. Neither question, raised without ul-
terior motives, is necessarily a moral question. When we inquire about the origins
of humankind or the development in the womb (or in the test tube) we must not
immediately formulate this question as a question of ‘moral status'. This question
first arises out of practical responsibility and is part of the framework of ethical in-
quiry. Hereit is perhaps relevant to re-examine such questions by reflecting on how
we have come to ask ourselves such questions in the first place. Have we crossed
a Rubicon when we are forced to define ourselves, athough, from a religious per-
spective, we are not capable of doing this at all? Will we someday dangle like mari-
onettes from the end of the questions which we are incapable of answering but must
answer?
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Karl Rahner considered the self-manipulation of the human being as so unques-
tionable that Peter Sloterdijk refers to him in the context of his proposals for a
‘human park’ .3 However, Rahner was equally opposed to atotal instrumentalization
of the human being. Today, ageneration later, we are preoccupied with the question:
how can we sustain a balance between these two assumptions?

4 The Conflict Between Science and Religion

Science and religion — this is a history of conflict and alliance. The conflict is
often better known than the alliance. It is characterized by names like Galileo
Galilei, Giordano Bruno, Charles Darwin, and Rudolf Virchow (his famous words:
‘I dissected the entire human brain and did not find the soul’). Virchow coined
the expression ‘ Kulturkampf’ in the nineteenth century because he viewed the con-
frontation with religion as afight for culture. Today this conflict isstill celebrated in
fundamentalist Bible study groups as well as in the biosciences, where the percent-
age of agnosticsis said to be extremely high.

Earlier the pressure of Church power burdened science; since the eighteenth cen-
tury at the latest, the opposite is the case. The battle of the Church against scientific
worldviews, the Inquisition, always proceeded under the premise: ‘ There are truths
which may not belong to revelation but are so closely connected to it that belief
would be difficult without them.” Even today the Catholic Church, as a consegquence
of the anti-modernist oath (under Pius X at the beginning of the twentieth century),
demands an oath of fidelity from those holding ecclesiastical offices which binds
them not only to the profession of faith but also to those truths that ostensibly con-
stitute a historical or factual prerequisite of belief. The conflict between authority
and scientific or scholarly freedom has by no means been resolved. The exercise
of power has, of course, become much more subtle, and the scope of Church ju-
risdiction is limited to the guild of theologians. Currently the Church ‘ mandate
(the official permission to teach Catholic theology) may still be denied when, for
example, findings in the humanities and social sciences call for a reappraisal of
the ethics of relationships in the Church. The freedom of research in the arts and
sciences, a human right, is an achievement of secular — in France and Italy they
would say ‘laical’ —democracy.

We frequently overlook the fact that this conflict is sometimes carried out without
restraint on the part of science as well. The attempt to banish religious disciplines
from the academic world, the discriminatory characterization of theological dis-
putants in questions of scientific ethicsas‘servile’ or ‘irrational’, the dogmatization
of scientific paradigms, athough science without the possibility of falsification is
not ascience—all of these are experiences that can be easily confirmed by examples.
The cardinals of the Church and the cardinals of science (for example, the Nobel
laureates) delight in speaking ex cathedra! While the former would like to impose
their worldview on science, the latter attempt with their scientific — or ostensibly
scientific — worldview to domesticate the social environment. Imagining a fictive
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conversation between Pope Benedict XVI and James Watson, the co-proponent of
the DNA double helix, can certainly make this clear.

5 Beyond the Conflict: The Remaining Tension

The conflict continues to smoulder like the coals under the ashes of heretic Giordano
Bruno's pyre. Although the possibilities for mediation have constantly increased,
although the dialogue is constantly sought by both sides, and although the barriers
and obstacles are being eliminated on both sides, a tension does remain between
social convictionsand scientific explanations. We can characterize thistension either
as destructive or as constructive.

In many French discussions | have experienced the coexistence of testimony
(témoignage) and argument, and philosopher Paul Ricoeur has attempted to show
that convictions derived from tradition and everyday experience can just as readily
be a source of morality as argumentative constructs for the justification of norms
(cf. Ricoeur 1996; Mandry 2002).

6 The Irrevocable Alliance Between Religion and Science

Given our focus on the conflict we would like to defuse and on the tension that
we would like to maintain with good reason, we should not overlook the existence
of an alliance between religion and science in the name of truth. The beliefs of
the great ‘religions of the word’, particularly of Christianity, freed the world of
antiquity from the omnipresence of the divine. This was the first step toward sec-
ularization. The second step was the invention of the discipline of theology in the
Middle Ages, ensuing from the Christian philosophy of antiquity. The justification
of belief before the forum of reason was so successful that today every theologian
immediately notices when ascholar or scientist abandons reason — and when reason
abandons the theologian. Theology as a field of scholarly inquiry, as a ‘science’,
is the most powerful forum for the critique and the justification of belief that | am
aware of. Hardly anyone can make things more difficult for theologians than they
do for themselves. The third step was the gradual development and establishment
of Humanism and the Enlightenment at the beginning of modernity. It essentially
consists, to put it in asimplified way, in a secularization of hope: ‘We want to create
heaven here on earth’ (Wir wollen hier auf Erden schon das Himmelreich errichten),
as Heinrich Heine expressed it. In actuality the re-contextualization of the liberat-
ing and redeeming hope in the hereafter, which again dominated daily human life
in unending religious rituals and practices and Church feast days, had led earthly
existence to become a place of lethargy, inertia, narcotization, and the disciplining
of political will. Today thisis still recognizable in those societies in which religion
asserts itsworldview against science. Although the Occidental revolution in science
began at Islamic universities, it was an Islamic reaction which has blocked the way
to modernity since the fourteenth century.
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Catholic theologians are well aware of the fact that Popes of the nineteenth
century, above al Pius X, condemned the freedom of religion, the freedom of con-
science, and the freedom of scientific and scholarly inquiry, and placed certain areas
of scientific and scholarly inquiry on the Index, together with books forbidden for
believers. (As recently as 1960, when | began to study Catholic theology, | needed
special permission to read so-called dangerous books.)

The radical transferral of hope to life on earth exceeds the alliance between
science and the Christian religion in which a libera theology, from Scholasti-
cism to Humanism and the Enlightenment, contributed to the elimination of preju-
dices. Albertus Magnus, Nicolas von Cusa, Nicholas Steno (bishop and anatomist),
Gotthold Ephraim Lessing, Friedrich Wilhelm Joseph von Schelling and untold oth-
ers are witnesses to this alliance between ‘fides et ratio’ (the title of one of the last
encyclicals of Pope John Paul I1).

7 Science as Religion? A Quasi-religious Disempowerment
of Society Through Science?

The alliance, and this is my third venture in approaching the topic of the transfor-
mation of the relationship between science and religion — following the discussions
of the conflict and the aliance in the name of reason — has of course given rise
to questionable tendencies on the part of science as well. Instead of maintaining
a productive tension with religious convictions, science has also established itself
as an authoritative, quasi-religious disempowerment of society. This begins with
the power over language in society, particularly with the power to define scientifi-
cally (or apparently scientifically) induced problems. From science and, in its wake,
technology and the economy, most people today expect survival and the viability
of a better life in society. At the same time these expectations are internalized in
the scientific mentality. The temptation is great for science to exploit public rela
tions to establish itself as a quasi-secular equivalent of the ‘Congregation for the
Doctrine of the Faith’ for the scientific community. This begins with the linguistic
authority invested in the contemporary counterpart of Latin, i.e. globalized English.
Through language the socia context of a utilitarian pragmatism influencing science
dominates even the first words with which a scientific innovation is ‘ proclaimed’
as gospel. When | hear a member of a commission using this language, indicating
that ‘risks’ and ‘ benefits' must be weighed against each other, | do find this correct,
pragmatically speaking; however, it conceals the fact that extra-scientific, socialy
relevant criteria—to be examined scientifically aswell —are also necessary to deter-
mine what isto be seen as arisk for whom and what is not.

The pragmatism of an ethics of science is either introverted — then it is only a
matter of the exactness of the scientific method and the soundness of the scientific
data— or offensive: then areas of the sciences assume the primary responsibility for
society and attempt to evade the social responsibility of science. It is undoubtedly
imprecise to speak of science in the sense of a unified subject, since experts opin-
ions are often contradictory. However, thisis only noticeable to the average person
when a public controversy has aready erupted.
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Announcements of findings or breakthroughs in the natural sciences lacking
monitoring discourses in the humanities and the social sciences or discourses
on norms are often dangerous simplifications, which may possibly resurface as
promises of salvation in the language of politics and the language of economic
promotion. Objective misrepresentations can arise very quickly, for example, when
research involving cloning in the test tube without clear therapeutic prospects is
called ‘therapeutic’, or when the use of embryonic stem cellsis expressly predicted
for Alzheimer’s disease, misrepresentations which politicians and journalists parrot
(for example, in the clarification of a concept by the Deutsche Presse Agentur, the
leading German press agency in 2004), and which are then firmly anchored as a
new ‘hereafter’ in the minds of those religiously trusting science. | call this the
‘normative power of thefictive’ How difficult it isto correct such predefinitions and
the ensuing normative power of the fictive is well-known. Expressions like ‘repro-
ductive' cloning have even found their way into the Charter of Fundamental Rights
of the European Union (2000), where the restriction of the prohibition of cloning
to the propagation of children gives the impression that experimental attempts to
clone embryos have nothing to do with reproduction, athough they presuppose re-
productive medicine. In this way a hidden subtext is created, which again limits the
ban on cloning. The political repercussions extend as far as the German position
on a procedural measure to be voted on by the Legal (Sixth) Committee of the
General Assembly of the United Nations in October 2003. There the motion, which
proposed a two-year postponement of the planned negotiations on a worldwide ban
on cloning, was supported by the German delegation; in the process the original
resolution of the German Parliament to support a ‘ comprehensive ban on cloning’
(umfassendes Klonverbot) was interpreted, against its intentions (namely, to ban all
formsof cloning), to mean aban on cloning ideally having the consent of all member
countries. Language is a highly adaptable and supple medium when it is a matter of
avoiding unambiguous positions.

Today science must accept responsibility for its power over and through lan-
guage. Thetimes are long past when science as the mighty executor of social wishes
could withdraw to a supposed ivory tower, where, in theisolation and freedom of the
|aboratory, methodological precision and a climate of openness and honesty among
colleagues were cultivated. Science must learn to accept its role as a social force
just as the media and the economy must. What this means specifically, however, is:
to evaluate and monitor information as well as public impact and public reaction; to
avoid blending personal, subjective views of the world with scientific options, and
to refrain from promising what could or may be impossible to realize.

8 A New Alliance Instead of Hegemony?*

We live in aworld in which the powers of belief that have been Church-established
and Church-controlled to date either float freely or have sunk under the surface, ad-
mittedly, without having lost their subcutaneous effectiveness. To put it succinctly:
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science imitates religion. The critic of science has become a critic of religion, the
historian of science an enlightener on ambivalent ‘enthusiasms’, which often ac-
companied paradigms that are now obsolete.

We could imagine, for example, human beings who suffer due to various, mostly
health-related restrictionsin their lives. They often receive assistance as the result of
enormous scientific efforts. However, far more often they only receive a perspective
for the future, a future unattainable for them, whether it is the promise of direct
democracy through Internet access or new environment-friendly breakthroughs or,
for example, predictive or regenerative medicine. | live a better life in the awareness
of the beginning of afuture, in which | do not yet live. Or as the advertisement for a
financial magazine proclaims: ‘ Today tomorrow is better than today.” The normative
power of the fictive cannot be expressed more perfectly. What distinguishes the
post-Christian disciple of science, whose ‘today’ is what is not yet present, from
the heaven-oriented observer of religious practices? Hans Jonas has warned against
overburdening the future. His* principle of responsibility’ proposed that in decision-
making we should not subscribe to the hermeneutics of hope but to the hermeneutics
of fear.

Much about the future is just as otherworldly as heaven. Are, for example, the
participants in a Maria procession in Cologne more redlistic than the politicians
who believe the visionary promises of embryonic stem cell researchers? German
Bundestag member Christa Nickels raised this question in conjunction with the par-
liamentary debate there on stem cellsin 2002.

The alliance, which modern society — with the blessings of a tolerant religion —
has entered into with science, technol ogy, and the economy, should be a contract and
not a hegemony. Thisis true of both directions. Yet the danger of hegemony today,
despite extant wesak relics from the times of the Inquisition, which are only a vexa-
tion for contemporary theologians, no longer issues from the social context to which
religion belongs and in which it expresses its witness. The hegemony of science in
the explication and the standardization of the world is clearly not to be contained
by fleeing the scientific world, although there, like everywhere else, alternatives to
the powers that be are greatly advantageous. The alternative to science however is
alwaysascientific alternative, the alternative to technology is always atechnological
aternative, the alternative to economy is always an economic alternative. Science
cannot be replaced. But it must accept new dimensions of responsibility, and scien-
tists must be trained to do so. For whoever has the privilege of explaining the world
to us has power over our world.

Can we demand of scientists who participate in social, ethical and legal dis-
courses that they have an equal responsibility to acquire professional approaches
to the relevant areas of knowledge and thought just as, conversely, scholars in the
humanities, social sciences, ethics and law have the responsibility to inform them-
selves through scientific opinions and expertise? If we answer this question in the
affirmative, we have tremendous political challenges ahead of us in the areas of
research and education. Particularly in conjunction with research in the European
Union we will discover that there are no relevant conceptua frameworks allow-
ing for alternative, complementary, and ethical research on many questions. In the
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European Parliament the areas of research and industry even overlap in the official
Committee on Industry, Research, and Energy (ITRE). Ethics is possible, yet it is
clearly limited by such structural givens both in direction and in procedures.

9 An Open Discourse

This is why we urgently need an open discourse on worldviews and explanations
of the world. The social discourse isthe only system of monitoring and controlling
supremacy known to an open society. Frequently it isaweak instrument of monitor-
ing and control, yet it is clearly preferable to hegemonic instruments. The discourse
is not unlike the market: equal access must be granted and fair conditions created.

Certain earlier points of contention between science and religion have disap-
peared today, for example, when theologians accept Darwin and scientists develop
the hypothesisthat we all may be descendants of a human Eve, possibly ablack Eve
in Africa

Our world can only be construed multilateraly. Religion is sustained by the
memory of finiteness, of failure, and the realistically human visions surviving these
failures. It works towards a culture of recognition and acceptance, of ‘compassion’
and of the ‘interruption’ of continuities in powers hostile to humankind. Here reli-
gion needs the alliance with the scientific world.

Conversely, science can use the religious experience in scientific self-
enlightenment. Max Planck insisted that one needs fantasy and belief in science —
but what one needs should also be examined with a sceptical apparatus, the same
apparatus which enabled modern theology, under the guidance of science and schol-
arship, to become a modern discipline.

In closing | will consider two aspects of the relationship between science and
religion related to the concept of the boundaries of knowledge and to the question
of the meaning of life, and thus digress from the question of the relationship between
science and religion in the context of bioethics and bio-palitics that has dominated
up to now.

10 Contingency in Science and Religion

Scientific inquiry in the natural sciences proceeds from a method that establishes
its own conceptua framework. In order for a problem to be solved it must first be
isolated. Then an experimental protocol can be assigned toit. The scientific findings,
positive or negative, are valid within the conceptual framework that was established
in advance. If this specific framework is eliminated or ignored, accuracy is lost.
Thisis the reason why every scientific insight which does not comprehend itself as
a revolutionary discovery, has limitations from the beginning: these determine its
contingency and by definition guarantee some day it will be obsolete due to new
constellations of advances in knowledge that establish the conceptual framework
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differently. Thisboundary can be redefined by re-examining theinsight in additional
areas. A conclusion of amore general typeismorelikely to be afalsification than the
verification of a hypothesis. Moreover, every advance in knowledge, as| mentioned
earlier, isaccompanied by an advance in the knowledge of ignorance. The answer to
a question always raises new questions. This is progressus in infinitum, rather than
an infinite regression asiscriticized in religion, for example, by Hans Albert. But is
the difference in the experience of contingency really so great?

Every research paradigm has its limits, every theory has its limits, every appli-
cation in a non-delimited area of reality, where everything is related to everything
else, must expect the unexpected. Scholars in the humanities and experts in the area
of hermeneutics assume the non-isolability of an insight and thus cannot extract a
problem from its contexts. They are acutely aware of the boundaries of language
in the representation of reality, perspectivism as away to the whole, the observer-
oriented form of insight, and, finally, that transcendence of boundaries traditionally
called meta-physics. It is concelvable that the dial ogue between science and religion
can be better carried out on the concept of limits, of boundaries rather than on the
concept of truth. For religion, too, possesses the whole only in infinite details, which
point from themselves to the whole.

Blaise Pascal asserted the structural analogy of the forms of knowledgein various
dimensions of knowledge (esprit de geométrie, esprit de finesse, esprit du coeur)
(Pascal 1978). Progress takes place through ‘aberration’ and through the corre-
sponding transformation in the cybernetics of the system, which is not be mistaken
for reality but instead reflects observer-oriented functionalism (cf. Rombach 1987).

A new facet of the question of the significance of religion and religions has more
recently been broached by Jirgen Habermas, among others: is it possible without
lived experiences of meaning, without their bonds in social or religious contexts,
and without their transposition in lived moral convictions in society, for there to
be sufficient ‘material’ social and lived morality, which can then be introduced in
the formal discourses on establishing norms in a democratic society?® While they
do not directly determine what is to have validity, without recourse to these lived
experiences of orientation and forms of orientational knowledge the discourses are
hollow.

We should not overlook the fact that the Christian religion has entered an alliance
with science, without which Christian theology in the contemporary sense would be
nonexistent. On the other hand, society cannot exist without sources of religion. Of
course, these do not have an exclusive claim to the experience of meaning and to
knowledge for orientation. Given the progressing individualization of the religious
and the biographical dissolution or conscious modification of religious bonds, soci-
ety would then either surrender to authoritarian relicts or to an atomistic-individual
pluralism. In discourses on norms the latter would allow only the lowest possible
common denominator or favour those who are capable of introducing their interests
in arational discourse with professional and rhetorical sophistication.

In my opinion, this would have a highly detrimental effect on vulnerable groups
at the beginning and at the end of life as well as on ways of life suffering from
serious limitations. A society which does not have recourse to solidarities which
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are more than miscellaneous and passing solidarities based on interests will no
longer be able to develop solidarity itself, and will instead only have recourse to
contracts involving interests. This ‘cold’ society is what awaits us if we choose to
leave quasi-religiousimpul sesto the paradigm of science and to ignore the authentic
religious impul ses together with their powers of forging community and generating
lived orientation.

Notes

L ¢f. Kant 1977: 600-601 Bruch 1998: 32-33.

2 The conflict over the patenting of the so-called onco-mouse seemed to assume this, since the mouse was
approved — objections overrided — as a ‘ product patent’ in the US and Europe, although not in Canada.

3 ¢f. Rahner 1966: 45-69. For the laudatory appraisal of Karl Rahner by Peter Sloterdijk, see Sloterdijk
2000: 97-116. cf. Mieth 2004.

4 ¢f. Roy, Wynne and Old 1991.

5 ¢f. Habermas 2001b. However, thisis often misused as an argument for authority.
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Part 11
Ethical Theories and the Limits
of Life Sciences



Bioethics and the Normative Concept
of Human Selfhood

Ludger Honnefelder

The course of public debate as well as common issues presently discussed among
ethicists make it clear that developments in the life sciences and their application
in modern medicine are confronting the human kind with questions that definitely
surpass the usual — and in themselves aready frighteningly complex — problems
concerning the regulation of innovative technologies. These questions pertain to
the core of our self-understanding as human beings and concern the foundations of
morals and ethics on which we base our lives.

True, this does not refer to al discoveriesin the field. Many developmentsin the
life sciences are completely novel and require a high degree of regulation. Still, as
experience has shown, even though the process is not a simple one, or one capable
of resolving all questions raised, in many areas of the life sciences and their medical
applications it suffices to refer to widely accepted moral norms at hand in order to
reach a consensus regarding the extent of necessary regulation.

However, some questions remain which can be resolved neither by the applica-
tion of accepted norms, nor by the generation of new norms on the basis of more
abstract accepted principles; and it is these questions which presently attract atten-
tion within the public at large as well as within the scholarly debate. What makes
these questions so important is neither the novelty of the application context, nor the
complexity of the consegquences involved; it istheir intimate link to the foundations
of our morals and to our normative self-image — that self-image which basically
guides us in our quest to develop and to instigate new norms. This has a direct
impact on the normative self-understanding of human beings, which is based on our
status as responsible agents and as bearers of elementary rights and obligations.

If we try to identify the specific fields in which we are faced with such “funda-
mental” questions, then surely innovations concerning possible intervention in the
fields of genetics and reproductive medicine are to be included, such as the cloning
of human beings, germline manipulation or embryo selection. The key issue to be
addressed is the following: Is the implementation of these novel possibilities on
human beings consistent with the basic norms of accepted universalist morals or
ethics and the criteria of responsible action manifested therein, or does it question
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the basic norms and thereby the very endeavour of ethics, which is founded on the
reciprocal recognition of autonomous subjects? How can we determine the status of
the questions themselves and to what extent can we reach a consensus concerning
the answers?

1 From Chance to Choice: The Approach of “Liberal Eugenics”

Progress in molecular biology and medicine has undoubtedly led to means of inter-
vention which have not only considerably expanded —or at least promiseto expand —
the scope and magnitude of medical diagnosis and therapy, but which have also
enabled us to manipulate the genetic endowment of humans in away which would
have a direct impact on human identity and human nature — a possibility which has
thus far been completely out of reach. Even proponents of germinal choice tech-
nology such as G. Sock consider the possibility of intervening in or determining
the genome of future individuals as “the greatest challenge”, since it isinextricably
related to “what it means to be a human being” and inevitably “changes our image
of ourselves’ (Stock 2002: 110, 196, 155). What, however, is the precise change
under scrutiny and which challenge does it raise?

R. Dworkin, the Anglo-American human rights theorist, argues that it is the pos-
sibility of displacing the boundary between inherited and produced nature that has
caused the cloning of human beings and the intervening in or the determining of the
genome of future individuals to meet with such widespread intuitive resistance. For,
according to Dworkin, the boundary between chance and choiceis nothing lessthan
the “spine of our ethics and our morality” (Dworkin 1999, 2000: 444) and isas such
fundamental to our distinction between “what nature has created” and “what we do
inthat world” (Dworkin 2000: 443). It allows usto distinguish between what simply
happens to us and what we are responsible for, and thus “structures our values as
awhole” (ibid.: 444). The fact that we are who we are by coincidence and not by
choice does not mean that we have to somehow justify the “ genetic lottery” inwhich
all participate. On the contrary, we must show solidarity with it (cf. ibid.: 445). If
this boundary becomes displaceable, then the nature thus far prescribed to us will
no longer be “the absolute paradigm” (ibid.: 444) for something which isimportant
to usfor the simple reason that it lies beyond our scope of power and responsibility.
Human kind is afraid of losing its footing, and our fear of thus being deprived of
security and stability expresses itself in our concern that with such a significant
genetic modification, as is made possible by contemporary molecular medicine, we
shall make astart in “playing God” (ibid.).

According to Dworkin, what causes intuitive resistance is therefore not only the
genetic modification, but primarily its impact on our value system. For it affects
values which, being intrinsic to the objects and eventsin question, are to be regarded
as detached values. These are to be distinguished from derivative values, which
result either from a recourse to interests, from cost-benefit analysis or from social
compromise (cf. ibid.: 427f.).
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If, as in the case of displacing the boundary between chance and choice, the
validity of intrinsic valuesis affected, we should not be surprised when “ deep moral
uncertainty” results and the fear of a“moral free-fall” spreads (ibid.: 445f.).

No matter how gravely Dworkin is inclined to describe the situation, he is not
prone to draw the consequence that we should completely refrain from making use
of these novel possihilities; for thiswould be* cowardicein the face of the unknown”
(ibid.). The proper reaction can only be one of further developing our morals with
regard to the new challenge.

With this result, which Dworkin himself only sketches, he concurs with the much
more exhaustive diagnosis and substantiated approach put forward by a group of
prominent American bioethicists, A. Buchanan et a. (2000), in their book From
Chanceto Choice. This group also considers the genetic modification of humans by
means of cloning, germlineintervention and embryo selection on the basis of genetic
testing to raise aradically new type of challenge. What rendersthis challenge so fun-
damental is the potential not only to develop forms of therapy for treating hitherto
incurable diseases, but also to “ shape some of the most important biological charac-
teristics of the human beings we choose to bring into existence” (ibid.: XV). After
reaching the necessary level of technical development, there are several reasons
which could lead us to make use of such a potential: the implementation of individ-
ual rights, especially theright to reproductive freedom, the desire of future parentsto
have as perfect achild as possible, but also motives resulting from public health care
or job market interests— not to speak of the concept of “ genetic communitarianism”,
propagated by some social groups with recourse to the freedom of religion.

What gives weight to the moral challenge lying in such scenarios is, accord-
ing to the mentioned group of authors, not only the concern that our capacity for
moral judgement and implementation might well not suffice to effectively draw the
necessary boundaries in time, especially considering the temptations raised by the
potential of these innovations. Because, for this purpose we would have to be certain
about the values that allow us to distinguish in this field between what we can do,
and what we should do. However, it is precisely this certainty which is missing.
We must therefore ask: “What are the most basic moral principles that would guide
public policy and individual choice concerning the use of genetic interventions in
a just and humane society in which the powers of genetic intervention are more
developed than they are today?’ (ibid.: 4f.).

Asthe question reveals, the diagnosed moral challenge goesfar beyond questions
concerning mere application. It concerns the very foundations of morality; however,
this is no reason for a general ban, but rather — so the argument for permitting
therapy — a reason and incentive for a thorough review and further development
of our fundamental moral principles. According to the authors, this is aso not
contradicted by a historical analysis. For, according to the authors, the “shadow
of eugenics’, with which the second chapter of the study extensively deals (cf. ibid.:
27-60), does not end up labelling eugenics — which is precisely what the discussed
genetic modifications are all about —as simply illegitimate. But what could the basic
moral principles be which would permit a feasible distinction between legitimate
and illegitimate eugenics and could thus effectively tackle the outlined challenge?
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In attempting to answer this basic question, the authors do not depart from the
field of deontological ethics, as expressed in the language of fundamental rights
based on elementary demands. In an appendix (cf. ibid.: 371-382) dedicated solely
to methodological questions, the authors emphasize the necessity to foster a broad
and balanced discourse to mediate between our diverging basic moral intuitions,
and specify the ideas considered fundamental to the “liberal moral-political the-
ory” (ibid.: 373) which should be adhered to: moral individualism, the fundamental
equality of all people, the ahility to criticise and revise individual concepts of the
good with respect to justice in basic ingtitutions and the necessity to distinguish
between the public and the private spheres (cf. ibid.: 379).

On the backdrop of a system of morals based on these ideas, the authors regard
the new options made possible by genetics as an extension of individual rights and
freedoms and consider the very act of endorsing and protecting these individual
rights, such as the right to reproductive freedom, as drawing the necessary line to
rule out objectionable practices, including state-controlled eugenics (cf. ibid. espe-
cialy the final Chapter: 304-345). The right to reproductive freedom with respect
to making use of the possihilities that genetic technology and reproductive medicine
may offer, is naturally constrained by the formal requirements of justice, equal op-
portunity, the principle of honmaleficence, and the recognition of the freedoms of
others. What follows from thisis the obligation to observe the welfare of yet nonex-
istent human beings affected by our actions, including avoiding suffering and pro-
moting care. Thisimpliesthat in some cases the deployment of medical innovations
would be refused, in othersit would be permitted, which would also not completely
rule out cases of enhancement. Asfor individual freedoms and justice, the state has
the obligation to protect the right to reproductive freedom, to enable equal accessto
the opportunities in question, and to accompany the impact for handicapped people
through a “morality of inclusion”. Prohibition is only acceptable on the grounds of
avoiding foreseeable damage or upholding equal opportunity, inevitably leading to
alimited “genetic stewardship” by the state with respect to “the genetic well-being
of future generations’ (ibid.: 336f.). “Mora firebreaks’ such as the distinctions
between positive and negative eugenics or therapy and enhancement do not offer
an adequate solution to the challenge raised by these new technologies. Rather the
endorsement of reproductive freedom should be pursued, which in exceptional cases
may overrule the interests of third parties including those of the offspring, as long
as the principle of nonmaleficence aswell asjustice is upheld.

2 The Debate Concerning the Ethical Self-Image
of the Human Race

A diagnosis of the situation differing in several important aspects from the study of
the American group of authors, and thus drawing different conclusions with respect
to permissible therapeutic measures, is presented by J. Habermasin hislatest bioeth-
ical publication (2001). In accordance with Dworkin and the cited American study
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(to which Habermas refers in his notes), he agrees that the possibility of genetic
modification of human beings would radically displace the boundary between na-
ture aswe find it and nature as we ourselves create it, between chance and choice, a
boundary which is constitutive of the human condition. Such a displacement would
entail putting the system of norms on which our morals are based into question.
Contrary to the authors mentioned, Habermas argues that the basic norms would
not only be challenged, but rather directly affected. For if it is inherent to the hu-
man condition that the determination of one’s genetic individuality be immune to
manipulation by third parties in away which surpasses all common possibilities of
intervention (such as the choice of a partner), then the deliberate selection or mod-
ification of an individual’s genome by means of genetic technology would change
the nature of the entire species. For such a modification would “unilaterally and
irreversibly intervene in the formation of a future person’s identity” and breach
“the boundary-sustaining, deontological sanctuary...which guarantees one's per-
sonal inviolability, individuality and the unrenounceability one's own subjectivity”
(cf. Habermas 2002: 287). It would affect the personal identity of the person in
question who, due to such foreign intervention, would no longer experience himself
or herself as the sole author of his or her own biography. It would also affect the
moral community, since it would raise members confronted with the “scenario of a
dislocated future” (ibid.) who would have a different relation to their own inception
than all others (cf. Habermas 2001: 72ff.). In contrast to al postnatal socialization
efforts by others, these prenatal foreign interventions infringe on one's biography
in away to which the affected person can no longer relate (cf. ibid.: 93ff.). If the
interventionisirreversible and all attempts at revision ruled out, then the reciprocity
and symmetry constitutive to moral equality is destabilized. What is then affected
by the prospect of genetically modifying future human beings is the close associa-
tion between personal inviolability and “the sanctity of a person’s natural physical
development and embodiment” (ibid.: 41). The decision to dissociate the two would
constitute, according to Habermas, not the displacement of just one of the many
boundaries of human influence that have thus far been drawn by nature; it would
constitute nothing less than a “ self-declaration concerning the ethical self-image of
our species. . .which in turn determines whether we may further regard ourselves as
authors of our own biographies and recognize each other as autonomous agents and
persons’ (ibid.: 49).

Against the background of such a diagnosis, it should come as no surprise that
the conclusions Habermas draws regarding permissible therapeutic measures differ
from those of the American authors cited earlier. If modifications are not possible
without the stipulated consequences and without our status as autonomous agents
and the equality in choosing a life-plan as cornerstone of our moral heritage be-
ing affected, then a deployment of such measures would not be possible without
abolishing our moral foundation. The idea of “liberal eugenics’, as put forward
by Dworkin and the others, is self-contradictory from Habermas' point of view (cf.
ibid.: 86ff.). According to him, the only justifiable application isin non-instrumental
cases which are inherent to the “logic of healing” (ibid.: 79), such as permitting
an intervention in cases without any possibility of obtaining a subject’s consent if
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and only if it serves the purpose of treating or avoiding serious disease and if one
would rationally expect the subject to consent to such treatment. Of course, such an
attempt to safeguard reciprocity and symmetry presupposes that the unborn human
isto beregarded as a second person (cf. ibid.: 66ff.). In addition, apurely therapeutic
intervention for which we would be justified to expect the subject’s consent, made
possible, however, — as in the case of preimplantation diagnostics — only through
the elimination of other human lives, neverthel ess remains committed to the princi-
ple of protecting those deemed worthy of protection; the latter group, according to
Habermas, includes prenatal human life, thus sheltering it from instrumental ex-
ploitation (cf. ibid.: 56-69).

Asking how and why the principles of just coexistence, as expressed in the con-
cept of theinviolability of human dignity, may be extended to encompass the entire
species as well as unborn human life, according to Habermas, one can only refer
to the “ethical self-image of the human race” in the ethos of the species (“Gat-
tungsethik™) inherent to our moral convictions. It is in this self-image that “the
abstract rational morals of human-rights subjects themselves. . .find their footing”
(ibid.: 74; cf. ibid.: 96) and which calls—on this side of the public debate concerning
the moral status of the embryo —for an anticipation of the subject-status of unborn
human beings and thereby for an extension of the right to protection from free and
equal subjectsto prenatal life aswell.

3 Key Anthropological Questions

Degspite their differences, all authors discussed so far agree that the options now
open to us have a direct impact on the foundations of the human condition. The
reason for thisisthat intervening in human nature influences the identity of aperson
in away that directly affects his autonomy and social equality. The moral relevance
of an intervention of that kind lies not in the fact that it modifies human nature as
such, but rather in the resulting displacement of the boundary between naturally
developed and created.

If it isinherent to the human condition that the boundary between naturally de-
veloped and produced is highly relevant to the identity of a human being and his
self-understanding, and at the same time, this boundary is not fixed but can instead
be significantly displaced, then we must ask ourselves what distinguishes the new
prospect of modifying the genome of future human beings from other displacements
of the boundary between nature and culture, or between chance and choice, that have
accompanied the history of mankind as a cultural being thus far? Isthis transforma-
tion not inherent to man’s quality of transcending his own nature (Rahner 1967:
286-321), perhaps even with the consequence that “playing God” will sooner or
later be our destiny (cf. Peters 1997)? The authors mentioned so far supply us only
with an indirect answer to the question as to what boundary, from a moral point
of view, the displacement of the boundary between naturally developed and pro-
duced should itself respect. According to Habermas, the American group of authors
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regards the nature affected by genetic modification as akind of “inner environment”
to which the subject in question can himself relate (cf. Habermas 2001: 89).* The
pleain favour of “liberal eugenics’ would in fact lose its plausibility without such
a premise. For the general relation between a subject and a person, this would not
be convincing if we presuppose an inextricable union between the mental and the
organic system, unless of course we restrict genetic modifications to areas that are
not crucial to personal identity, but rather belong to akind of “inner environment”.
In this case, the normative upshot of “liberal eugenics’ would already be inherent in
its anthropological premises and would dismiss all genetic modifications to which
a subject could no longer relate. This leaves the question unanswered whether and
to what extent there are genetic modifications that have such arestrictive character
and whether the interpretation of human nature as an “inner environment” is at all
plausible.

In contrast to the position discussed, Habermas regards the displacement of the
boundary between naturally developed and produced by means of genetic mod-
ification as being morally contentious, because it involves manipulation by third
parties who intervene in the self-understanding constitutive to a subject’sidentity in
such a way that — with the exception of the therapeutic case — the subject can no
longer retrospectively relate to. For this reason it must be regarded as an unjustifi-
able infringement of personal autonomy and the principle of equality. Thisleadsto
the conclusion that the heteronomy of nature is to be respected since it maintains
autonomy and eguality more strongly than the intervention by third parties, except
when such an intervention conforms with the “logic of healing” in which the patient
is regarded as a second person whose consent we would be justified in expecting to
obtain. Although the reference to autonomy and equality relieves Habermas from
recurring to strong anthropological premises, it also forces him to make specula-
tions regarding the extent to which genetic modifications would indeed result in a
deficiency in autonomy and equality (cf. Siep 2002: 116ff.).

4 The Moral Challenge

It may be helpful to summarize the points stated thus far.

1. What constitutes the moral challenge according to the authors mentioned is
the fact that the novel possibilities of intervention raise questions concerning
premises which did not have to be addressed in traditional moral discourse, and
that meeting the challenge requires additional premises which most likely can-
not be formulated on the basis of traditional morals; these premises concern the
general ethical framework as well as specific contexts of moral behaviour.

2. The American group of authors asks whether our system of morals can be based
on thereciprocal recognition of autonomous and equal subjectsif genetic modifi-
cations affect the nature constitutive of a subject’sidentity, in addition to the fact
that these modifications are inflicted on not yet existing subjects. If so, how can
consensus be reached regarding regulation, if even displacing state-controlled
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eugenicsto theindividual decision of parents does not solve the general problems
associated with eugenic application of genetic technology? If, as opposed to the
“public health model”, the “ personal service model” is not able to solve the prob-
lems, then one must ask whether there is athird approach which might allow the
use of genetic modification without infringing on equality, autonomy or personal
inviolahility (cf. Buchanan et al. 2000: 11ff.).

The answer developed by the American group of authors suggests that this is
possible if one applies the constraints of nonmaleficence and equal opportunity,
as guaranteed to born humans, to future humans as well (cf. ibid.: 242-257).
But the question remains as to how such a principle can be introduced to an
individual case without having unacceptable consequences in other areas. And
how could we justify not being able to grant future and unborn human beings a
status rendering them worthy of protection?

If one includes forms of genetic enhancement as an area in which one may legit-
imately apply the principles of nonmaleficence and equal opportunity, then one
faces the problems of identifying what is to be considered as “enhancement”,
of determining for which forms of enhancement one can presuppose obtaining
the patient’s consent (cf. ibid.: 219ff.), and of deciding how to avoid a social
“colonization” of natural inequalities and their consequences (cf. ibid.: 82ff.). If
one wishes to achieve this through restrictions on the basis of the principles of
nonmal eficence and adequate care and curtail reproductive freedom by means of
state measures, one at least would have to justify the state action by appealing to
criteria such as disease relation.

Concerning the extension of entitlements to justice granted to autonomous
and equal subjects to not yet existing humans, the authors face the problem
that, according to accepted morals, not yet existing humans are not regarded
as legal subjects and it has not yet been possible to reach a social consen-
sus regarding the moral status of unborn human beings on the basis of these
morals.

Habermas sees clearly that the moral intuition to the effect that cloning, germline
intervention and embryo selection are seen as a violation of the right to self-
determination and the principle of equality can only be adequately established
if one presupposes an “intrinsic value of human life before birth” (Habermas
2001: 61). However, he considers an interpretation of human development in
favour of an unconditional moral status even of unborn humans as “reasonably
controversia” (ibid.: 60f.). If “human dignity” is, strictly speaking, contingent
upon the symmetry of relationships, then its “inviolability” could only hold for
legal subjects (cf. ibid.: 62).

This, however, does not rule out for Habermas that the members of alegal com-
munity may mutually make amoral commitment to grant unborn human beings,
though not “inviolability”, but “undisposability” (ibid.: 59), and “as a reference
point for our obligations [to grant them] legal protection” (ibid.: 66). Beyond
mere appreciation for what it is, pre-personal life, though not yet “addressable in
itsprescribed role as a second person, [has] anintegral valuefor the entirety of an
ethically constituted form of life”, so that it — and thisis the suggestion — should
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be granted protection on the basis of the “dignity of human life”’, though not due
to “human dignity, which islegally guaranteed to all persons’ (ibid.: 67).

5 Critical Evaluation and an Alternative: The Recourse
to Human Dignity and Human Rights

If we proceed on the basis of the arguments presented thus far, we are faced with
grave problems and doubts regarding both the diagnosis and the therapeutic mea-
sures associated with the positions discussed.

Let us begin with the diagnosis.

As the discussion thus far has clarified, the innovative possibilities of genetic
intervention into the nature of the human subject must not only bring a universalist
system of morals, which serves as a foundation for both positions, to the limits of
its capacity, but must also question important premises underlying it.

a. Due to the fact that moral systems are constituted in relationships of mutual
recognition, morality becomes dependent upon the existence of legal subjects
and remains restricted to such. Theintuition that unborn or future human beings
are to be included can only be indirectly accounted for, either by an extension of
the concepts of equality and justice beyond the previously defined strict mem-
bers of a possible mora community, or by introducing additional criteria for
being worthy of protection. If, asis necessary in the first case, one extends the
(strong) concept of alegal subject, as posited in the moral systemsin question, to
include unborn and future human beings, this, as was shown, inadvertently leads
to counterintuitive consequences, such as the unrestricted subsumption under the
criterion of equality (which encompasses all subjects). Other possibilities of be-
stowing moral claimsto unborn or future human beings, such as by a principle of
anticipation with recourse to a species-related ethos, may clearly only be estab-
lished at the price of expanding the concept. However, such an expansion would
be inconsistent with the fundamental contractualist character of such a moral
system. For the anticipation can only be reasonably applied to an unborn human
if anidentity of the unborn human with the born legal subject is stipulated, which
presupposes the extension which shall be introduced by such an anticipation in
the first place. Moreover, it is not very convincing if the call for expanding the
number of addressees of a universalistically conceived moral system can only be
accounted for by a species-related ethos which by definition is not justifiablein a
universalist way.

b. Furthermore, the presupposed concept of an autonomous, responsible subject
implies a relationship of the subject to its own nature as that of a system to its
(inner) environment. This, however, amounts to a latent form of Cartesianism
(Meilaender 1996), which is itself cast into serious doubt precisely due to the
possibility of intervening into a subject’s nature by the novel means of genetic
technology. Modifications of nature by otherswhich directly affect theidentity of
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a subject and its relation to itself and which furthermore touch the fundamental
equality between subjects in a severe manner, change the subject in a way to
which it can no longer relate. The vulnerability of the subject which becomes
evident by the options of genetic manipulation presupposes a concept of the
unity of a subject and its nature, or more precisely, an interweaving of identity
and non-identity, of subject and nature, which cannot be properly accounted for
within the concept of an autonomous, responsible subject without surrendering
its constitutive function to moral systems.

c. The precarious character of the relationship between subject and nature becomes
evident (as discussed by the American group of authors) when we try to apply
justice claims under the conditions of possible modifications of a subject’s na-
ture. If justice involves (if not in all cases, then in general) correcting natural
inequalities, what then could serve as a measure for justice if nature, including
all previous “natural inequalities’, becomes the object of human production? A
modification affecting not only this or that property, but rather the entire ensem-
ble, would constitute not only “colonization” of natural inequalities, but rather a
kind of total expropriation. In the extreme (and perhaps fictional) case of produc-
ing nature in its entirety, it becomes evident that the boundary between naturally
developed and produced can be displaced even further, and that this cannot con-
tinue arbitrarily without fundamentally transforming the relations involved. A
measure for the limits to the displacement of the boundary cannot be derived
from the concept of an autonomous subject. The recourse to the “logic of heal-
ing”, i.e. to the criterion of disease and health, isintuitively appealing. However,
it presupposes as point of comparison a concept of nature which in its entirety
is intact; in addition, such a recourse is plagued with the recurring problem of
proper delineation.

d. If the boundary deemed necessary isto be drawn in form of legally binding reg-
ulations in lieu of the unborn or future subjects affected by the displacement,
we must ask what criteria such a stand-in protection should adhere to. Since in
the case of unborn and future subjects the recourse to their stipulated intentions
actually relies on what we ourselves deem to be the good or obligatory, wearein
need of something like an objective order of goods and claims. Habermas relies
on an “objective legal order”. However, such an order inevitably emerges from
the given relationship of a subject to its nature. How could the recourse function
if this relationship itself is rendered an object of modification? Moreover, we
are faced with key questions regarding an order of rights and goods, such as the
priority of alife without genetically caused handicaps over physical life itself —
a question which a contractualistically founded universal moral system can only
address on the basis of the self-determination of the affected person.

So far for the diagnosis. Let us now proceed with the therapy.

If we wish — as is the case in the positions discussed — to allow for the intui-
tion that the basic requirements of universalist morals be extended to future and
unborn human beings, then in founding such a moral system we will not be able to
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avoid introducing premisesthat go beyond what is acceptable within a contractualist
framework. Since it has become clear that the intuition calls for such premises and
that these are — at least to some extent — implicitly advocated in the positions dis-
cussed, it would fully correspond with the method of establishing a reflective equi-
librium between our fundamental moral intuitions — as propagated by the American
group of authors — and our theoretical ethical conceptions if we were to introduce
an appropriate revision in the founding of a universalist moral system.

a. The basic intuition calling for an extension of the group of moral addressees to
future and unborn humans is, in my opinion, nothing but the basic intuition on
which the idea of human rights is based and which secures this idea’s binding
character. It is the belief that all living beings that we refer to by means of the
sortal predicate “human being” have an intrinsic or unconditional value which
bars them from being evaluated in comparison to other goods. This means that
al morality is based on afundamental practical judgement stating that a human,
asaliving being equipped with the natural capacities of reason and freewill, isan
intrinsic or unconditional good, and that humans have this value simply by being
humans — i.e. regardless of any other property except for the property of being
human, expressed by their being referred to by means of the sortal predicate
“human” (Sulmasy 2002).

b. Thisfundamental practical judgement can itself be accounted for in more detail,
to which purpose there are several approaches. A rather apparent explanation is
that we presuppose such avalue judgement in all contexts of action and commu-
nication, and that its denial would lead to the dissolution of the social framework
regarded by all participants as binding. In this sense we are justified in claiming
that a contractualist founding of amoral system presupposes such a fundamental
practical judgement — rather than being able to found or replace it.

c. If, in accordance with the intention underlying the idea of human rights, the fun-
damenta practical judgement which assigns human beingstheir intrinsic valueis
not to be arbitrarily restricted, it has to refer to human beings as human beings;
i.e. it hasto refer to the same object to which the sortal predicate “ human being”
refers. However, the sortal predicate “human being” refers to a certain type of
living being during the complete time of its existence. Modern enlightenment
took thisinto account, and e.g. in the General land law for Prussian states (All-
gemeines Landrecht in den preussischen Staaten) of 1794 all humanswere placed
under the protection of law from their birth to their deaths. Kant also states that
we are obliged to maintain the concept of substance in practical philosophy and
to regard human beings as a living beings in the sense of persisting entities and
correspondingly as goods worthy of protection (Kant 1781: 365).

d. If intrinsic value must be assigned to human beings as human beings, and if
the human being is to be understood as a specific unity of subject and nature,
then the natural dispositions, which must be regarded as necessary conditions for
subjectivity, are to be protected aswell. Thisisso in the case of the idea of human
rights when under the label of “human rights’ we protect — from intervention by
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the state or by others — certain natural frame-conditions such as bodily integrity
and theright to life. This could be considered as a departing point for designating
the boundary beyond which intervention by means of genetic technology and
reproductive medicine would be regarded as illegitimate, insofar as they wuld
affect future or unborn human beings which are not able to give their consent.

Acknowledgments This paper is based on the German article “Bioethik und Menschenbild’
(Honnefelder 2002). The author especially thanks Rimas Cuplinskas for preparing the English
tranglation.

Note

1 The idea that there might be some sort of Cartesianism inherent in this conception of owning one's
body or having an “inner environment” is developed in (Meilaender 1996).
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Human Cognitive Vulnerability and the Moral
Status of the Human Embryo and Foetus

Deryck Beyleveld

1 Traditional Grounds of Divergent Views of Moral Status

Moral theories generally maintain that beings become amatter of moral concern and
are owed moral respect because they possess some qualifying property. However,
there is no consensus about what this property is. For example, the following are
just some of the properties that have been proclaimed:

(@) being dive;

(b) being sentient (having the capacity to experience pain/pleasure);
(c) being amember of the human species, biologically defined;

(d) being self-conscious (or having personhood);

(e) being arational agent (in the sense of having the capacity to act for reasons) (or
as Kant described it, “arationa being with awill”. See e.g. Kant 1785/1948:
89-91).

(f) having the potential to develop one or other of these properties;

(g) having the potential to devel op rational agency, or the past possession of rational
agency, as well as the possession of rational agency itself within the context of
ateleology. One exampleisthe view that all human beings possess moral status
as members of the human species, characterised, centrally, by possession of
rational agency, because this must be viewed in the context of human beings
existing only to fulfil God's purpose.

(h) being avulnerablerational agent (which ismy own position; vulnerability being
necessary, because beings that cannot be harmed can hardly require the concern
of others). (While thisis probably taken for granted in most other views, | have
argued that it is worth taking explicit note of it, because attention to it has im-
portant implications for moral theory, some of which will be touched on in this
paper. See Beyleveld and Brownsword 2001: 114-117).
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2 Metaphysical Nature of These Views

The general justification for locating moral status in the possession of a particular
property is not something that 1 will focus on in this paper. Clearly thisis tied to
the justification for whatever wider moral theory is involved. Instead, one of the
things | shall focus on is an issue that arises when we try to apply a moral theory
in which the property that is held to ground moral status is a mental state or other
subjective property, which sentience, self-consciousness and rational agency are,
either entirely, or at least in part. The issue in question arises because, that | am
self-conscious, in pain, or acting for a reason is something that only | can know
directly. When | conclude that others are self-conscious, etc., this is an inference
from their behaviour or from the existence of certain biological structures that are
correlated with their capacities to behave in characteristic ways. Of course, there
are theories that will identify, e.g., experiencing pain with specific behaviour when
this is coupled with the possession of certain biological structures, and others that
will regard pain as epiphenomenal upon certain neurological or other biological
processes. However, while there is undoubtedly a correlation between these things
in me, this correlation can be explained by numerous different theories about the
relationship between mind and body that are metaphysical in the sense that no ex-
periment or empirical evidence can ever prove or disprove them. Consequently, the
possibility must be admitted that | am the only self-conscious, etc., being that exists,
and that others that behave as though they are self-conscious, etc., might merely
be automata with no minds, or even complete figments of my imagination. Hence,
though the theory | espouse might hold that all sentient beings have moral status, or
that all rational agents have moral status, | might try to evade having to grant moral
status to any being other than myself on the grounds that there are no other sentient
beings (or rational agents) other than myself.

3 Recognition of Human Cognitive Vulnerability Requires
a Turn from Ontology

Vulnerability, as| have intimated above, isan essential feature of morality. Only vul-
nerable beings need the protection of rules. But vulnerability, specifically cognitive
vulnerability, isalso important for meta-ethics, especially moral epistemology if this
concedes that rational justification for moral positions and judgements is possible.
However, it must be noted here that rational justification has both a positive and
a negative aspect. Rationality, | suggest, demands (negatively) not only that beliefs
should be held with asense of conviction that isin proportion to their justification, so
that beliefs that have no rational justification should be avoided wherever possible,
but also (positively) that the fact that certain beliefs cannot be known or justified
rationally should be accepted as a positive premise in theoretical thinking. Thisis
avery large claim and it has very wide application. Here | shall elaborate on it in
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relation to two more specific claims that | will apply to the issue of the moral status
of the human embryo and foetus. These claims are:

(a) At specific points, primacy must be given to the results of procedural rationality,
in which the concern is not with the truth or rationality of the beliefs to be
subject to rational critique, but with the rationality of the procedures by which
decisions are to be made as to which beliefs to operate with.

(b) Within the context of moral theories that hold that moral prescriptions are cat-
egorically binding and that those who have moral status have this status on the
basis of their possession of capacities that are, or include, essentially subjective
states, the human embryo and foetus is to be accorded a moral status in pro-
portion to the probability that it might have the relevant capacities in question
even though it does not display these capacities in full. This, however, is not
asserted because the embryo or foetus has the potential to develop the relevant
capacities, or because it has them in part, but because the categorically binding
nature of morality demands that precaution be exercised in not denying moral
protection to those who might have moral status.

4 The Primacy of Procedure

Morality, at least as human beings are capable of comprehending it, is not merely
for vulnerable beings, it is also propounded/comprehended by vulnerable beings
(which iswhat human beings are), whose vulnerability extends to the cognitive and
rational capacities through/by which they propound/comprehend morality. One of
the consequences of this is that commitment to a morality that is guided by reason
is that it must, as both a rational and moral demand, be something that, in large
part, admits of error, uncertainty and doubt about its correct application and about
its very formulation and justification, even when, in principle, these are knowable or
determinate. And, when various of its propositions (metaphysical propositions) are
not, in principle, securable by reason, then they may not be treated as propositions
to which assent must be given or from which conclusions are to be inferred that
others who do not share commitment to them must give assent. It follows from
this, | contend, that metaphysical propositions must be avoided in morality to the
extent that this is possible, and propositions of this nature should be replaced by
a premise of uncertainty. The consequences of this, | have argued elsewhere, are a
radical agnosticism (to be distinguished from atheism) in ethics (ibid.: 134-141).
But, to the extent that such propositions are not avoidable, how are conflicts that
arise from different beliefs about them to be handled? Similarly, how are conflicts
to be handled about the rational justification of what can, in principle, be justified
rationally? These questions point to issues about the limits of rational justification
in ethics. | have argued elsewhere that such conflicts can be handled in part by
commitment to aprocedural morality, which isamorality that commitsits adherents
to the results of adjudication processes that satisfy specific procedural requirements,
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despite the fact that the results of this process might be prescriptions with which the
persons involved do not agree. | have also argued, however, that such a process
cannot be completely open-ended. At a political level, we need to note that persons
generaly attach more importance to some of their values than to others, and in
these terms it is rational for them to give up less important values for the sake of
important values. Correlatively they ought to be prepared to accept the results of a
procedural processif and only if it isfor the sake of and does not threaten their most
important commitments. Alongside this, aprocedural ethic can only yield rationally
compelling results if there are some values that all rational persons must accept,
whatever elsethey might disagree about.! At thislevel, there are certain possibilities,
one of whichistaken by discourse ethicists (when they embrace, or their contentions
are subjected, to atranscendentalist interpretation), who contend that the idea of an
intersubjective discourse presupposes specific values. In effect, disagreement about
values supposes a commitment to certain values. And, another possibility lies in
developing Gewirthian thinking, not as propounding a set of values that all agents
must accept on pain of contradicting that they are agents, but as a set of values that
all who claim rights to conduct activities of any kind must accept.> Applied to the
dispute about the moral status of the embryo and foetus, the principal implication is
that those positions that rest their stance on specific metaphysical theses (such asthe
existence of God, ateleological scheme of nature, materialism, epiphenomenalism,
etc.) cannot seek to impose their views on others except through a procedural ethic,
which in essence requires disagreement to be allowed wherever possible and where
not possible, rules and law to be propounded as the result of an open, good faith,
accountable process that attends to the rational limits of reasoning in these matters.
Alongside this it demands a deep and honest reflection on what values we really
regard as important, for ultimately dispute about the most important values justifies
war. Here, | will say only that if the embryo and foetus really is to be accorded
the same status as that of, e.g., an adult human being, then research on embryosisa
crime equivalent to that of those committed in the holocaust and asimilar responseis
not only permitted by demanded. If those who propound thisview are really sincere
about it then, at the very least, they cannot live in political union or fellowship of
any kind with those who do not. If they are prepared to do so then it can only be
because their belief is not sincere, they do not really believe it, and they actualy
attach more val ue to the values of adult human beings, and, perhaps, implicitly, they
recognise the limits of human reason in away that applies the need for a procedural
approach.

5 Precaution and the Proportional Moral Status
of the Embryo and Foetus

| have written about thisin numerous other places (see e.g. Beyleveld and Pattinson
2000; Beyleveld and Brownsword 2001: 119-134) and | do not think it necessary
to detail my reasoning here, especialy since it is contained in the paper that | wrote
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for the last Euresco conference on the theme of the current conference.® Suffice it
to say that being as sceptical about things as we ought to be when we realise the
limits of our reason, we must accept that we do not know with certainty that there
are any rational agents, subjects of alife, persons, or even sentient beings other than
ourselves. However, if we operate under the premise of a categorical imperative that
demandsthat we respect equally one or other categories of such beingsin additionto
ourselves, then we are driven to accept that we must so treat all those who might be
such beingswhen it is possiblefor usto do so (simply because if we err in according
status to a being that actually happens to lack it we do not violate our categorical
imperative, but we do violate our categorical imperative if we err in denying status
to a being that actually happens to have it). Hence, we must treat all beings that
behave as though they have the pertinent property (which will vary according to the
particular theory we espouse) as having the property. Further, because those who do
not behave as though they have the property might still have the property, we are
released from the duty to treat them as having the property only to the extent and
the degree that we cannot treat them as having the property. From this it follows
that al beings who do not behave as though they were agents, or sentient beings,
or whatever, must be accorded a moral status proportional to the degree to which it
is possible to treat them as agents or sentient or whatever. | have previously argued
this specifically in relation to Gewirthian theory (see e.g. Beyleveld and Pattinson
2000; Beyleveld and Brownsword 2001: 119-134), but | see no reason why it does
not have equal applicability to any theory that accords moral status on the basis of
possession of aproperty that only | can, with certainty, know that | possess, provided
that it involves the idea that morality is categorically binding.

Finaly, to tie in these reflections with those about the primacy of procedure, ra-
tionality does not come up against limits merely in justification of an ethical theory.
It al'so has limitsin the application of an ethical theory. Thus, supposing acceptance
of the proportional status of the embryo and foetus, questions arise in applying any
theory to quantification of the proportional status and hence to the way in which
conflicts over duties to those with full status and proportional status are to be han-
dled when different values are at stake. Here, too, there may be (indeed, there are
likely to be) indeterminaciesthat can only be handled procedurally, and thisisworth
mentioning because internecine disputes can be every bit as bitter (often more so)
than those between “faiths’.

6 Some Concluding Remarks

The broad message behind these reflections is that because ethics is not only for
the vulnerable, but is propounded by the vulnerable, humility is a primary value
in any ethics driven by reason. Rationdlistic ethical views that propound rational
necessities or other “absolutes’ are sometimes accused of being authoritarian, even
arrogant, the suggestion being that the avoidance of these things requires moral
relativism. This, however, is not the case at al. Indeed, humility only makes sense
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within a context in which error is objectively possible, for when al standards are
in the final analysis relative no error is, in the final analysis, possible and one need
not defer to anything other than one's private commitments. Correlatively, if ethics
reguires recognition of the value of othersit requires acceptance of the existence of
acommon reason that transcends contingent commitments or the lack of them.

Notes

1 Solter et al. 2003: 232-237, and most fully, Beyleveld and Brownsword (2007: Ch. 10).

2 Thisis suggested by Gewirth himself (1978: 63). For full development of the idea, see Beyleveld 1996
or Beyleveld and Brownsword 2001: 79-86.

3 See Beyleveld 2006. (This paper also contains some earlier, less devel oped reflections, on procedural-
ism within Gewirthian ethics).
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Needs and the Metaphysics of Rights

Bernard Baertschi

1 To Each According to His Needs

As everybody knows, Marxists would have written on the flags of the classless
society: “To each according to hisneeds”. It is the marxist formula of justice, but it
reaches far beyond Marxism. Bernard Williams has proposed the same formula in
the domain of health care and, at least in Europe, we can say with confidence that
amajority of people consider it to be an appropriate formula for the distribution of
basic goods like health care. Famously, Robert Nozick does not concur: for him,
athough needs determine who is susceptible to use the goods that satisfy these
needs, this does not give the needy the right to have the goods they need; otherwise
tomorrow we shave for free (cf. Nozick 1974: 233-234).

| don’t want to enter this dispute,® but only to emphasize a critique often directed
at Nozick’s position: hisargument, it is said, is not valid, because it confuses needs
and preferences; though preferences (mere preferences as it is often added) do not
generate rights, needs (real needs) do. As those expressions show, there is a link
between needs and rights. Of course, not everybody acknowledges this, because
there is no consensus on the nature of rights, and it is quite possible to disconnect
rights and needs, for example if you conceive rights as entitlements conferred upon
citizens by a political authority. | do not hold this last position, because | think that
morality is not a political affair but is foremost linked to human flourishing; and to
flourish, it is necessary to have real needs satisfied. Thisis why | want to investi-
gate here the relationship between goods and rights and more precisely to elucidate
this rather vague expression “generate” when we say that needs generate rights. As
it will appear, it must not be confused with the question of justification: “Needs
generate rights’ does not mean “Needs justify rights’: the first is an ontological or
metaphysical question, the second an epistemological one; but of course, they are
not independent, and | will contend that, here as el sewhere, metaphysical questions
are foundational.

B. Baertschi
e-mail: bernard.baertschi @lettres.unige.ch
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My analysiswill focus on positive rights and for the sake of the argument, | wish
to generalize Williams' thesis to all positive rights: they all depend on needs. It is
probably not true, but by the end, | hope to convince you that my analysis remains
correct for any item you would put in the place of needs.?

Themodel | shall useto elucidate the generation of rightsis neither new nor orig-
inal, it isthe model of supervenience whose sketch has been devised by G.E. Moore
and Richard Hare long ago. But it will be adapted and modified on certain crucial
points.

2 The Supervenience of Rights

For Hare, moral features supervene on nonmoral features, that is on ontological fea-
tures, as he saysin this well-known passage: “ Suppose that we say ‘ St. Francis was
agood man.’ Itislogicaly impossible to say this and to maintain at the same time
that there might have been another man placed exactly in the same circumstances
as St. Francis, and who behaved in exactly the same way, but who differed from
St. Francis in this respect only, that he was not a good man” (Hare 1952: 145).
More generally, valuational properties supervene on ontological properties: A knife
isgood if its blade's edge is sharp. As we can see from these two examples, and as
Jaegwon Kim has very clearly shown, supervenience is a relation of asymmetrical
dependency: if SUP is the supervenient property and BAS is the ontological basis,
it is not possible that something changes in SUP without a corresponding change
in BAS, but the reverse is not true.® So, two identical moral actions — two generous
actions — can have a different ontological basis, but from such an ontological basis
it isnot possible to generate an immoral action —a mean one: two different actions
cannot have the same ontological basis.

So far, so good; but | think it has not escaped your attention that | have somehow
changed my topic: | should investigate the relations between needs and rights, and
so far | have addressed ontological items and values. But if “to have aneed” is an
ontological or natural property, “to have aright” is not an evaluative one, asis “to
have goodness’. So, from the thesis that values supervene on the natural, it does not
follow that rights supervene on the same basis. From “ St. Francis has such and such
properties that make him agood man” it does not follow that he hasrights. True, but
that is not the problem: | don’'t want to know if and how St. Francis' rights depend
on his goodness — it would be a very peculiar and non-standard ethical theory —
but to explore the relation between needs and rights. The difficulty of this project
islocated in one feature of rights, namely that it is not an evaluative concept, but a
deontic one, and as we know the grammar of both is not the same (cf. Castafieda
1975: 185-190, 335-336).

This difference is perhaps not so important, and we would be better off frankly
asking the following question: Are rights supervenient on needs? It seems possible
to proceed in this way, because “to have a need” and “to have a right” are both
properties of persons. So we can indeed ask: What is the relation between these two
properties? Let us postulate that it is supervenience; what will this mean? BAS is
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need, SUP isright; if rights supervene on needs, it implies that two identical rights
can have other needs as their bases, but that two identical needs cannot result in two
different rights (or the first in aright, the second in a no-right). Is this possible? It
depends on how you construe needs and rights.

Two persons have the same need regarding health care; have they both the same
right to it? Not necessarily: only one of them may have this right, if he alone is
in possession of health insurance, or — but this is controversial — if he alone is not
responsible for his condition. So supervenience is possible only if (i) rights are not
conceived as institutional privileges only and (ii) needs are conjoined with other
pertinent features.

Do rights so understood supervene on needs or on basic needs? Basic needs, of
course. But how to discriminate between needs that are basic and needs that are
not? The obvious answer is the importance of goods that persons need. Health (or
health care) isan important good, to be two meters highisnot (let us accept Norman
Daniels' criterion: needs are basic when their satisfaction is “necessary to achieve
or maintain species-typical normal functioning”. Daniels 1985: 26). But the notion
of “important good” is normative (let us say that the normative covers the deontic
and the evaluative); it is even twofold evaluative:

(A) X isagood = X hasvalue
(B) X isanimportant good = X has agreat value

We are now confronted with another question: rights supervene on needs, but do
they supervene on the factual properties of important needs or on their evaluative
properties (to be tied to goods)?

3 Supervenience and the Role of Values

Here, we must be careful not to misunderstand our question. Goods that are the
objects of needs are not moral goods. They are ontological goods, that is goods in
virtue of what they are. Even if you are an antirealist with regard to axiological
properties, if you think that we project values upon things, you must concede that
the goodness or value of something depends at least partialy on what it is: if bread
isgood for us, it is because of its natural properties (and of our natural properties).
So the problem | address now is not the meta-ethical problem of the priority of
evaluative properties on deontic ones, or vice versa — often misnamed the problem
of the priority of the right on the good — | am not concerned here with the ques-
tion of the moral good. Therefore | will not investigate the relationships between
deontic predicates and moral-eval uative predicates — a problem that divides deon-
tologists and teleol ogists — but only between deontic predicates — to have aright —
and ontol ogical-evaluative predicates — to have nonmoral value.* The reason why is
very simple: “right” is adeontic concept and “need” is not amoral one.

Now we can return to our question: do rights supervene on the factual properties
of important needs or on their evaluative properties? What is aneed? In their search



92 B. Baertschi

for transcultural and universal needs, Len Doyal and lan Gough remark that when
such aneed is not satisfied, humans as such risk serious harm: “If such needs exist,
they must be shown to constitute goals which all humans have to achieve if they are
to avoid serious harm” (Doyal and Gough 1991: 45).

Needs are linked with “species-typical normal functioning”; if they are not sat-
isfied, this functioning is put in jeopardy. We can describe thisin biomedical terms,
even perhaps partialy in chemical terms, but of course it acquires human signifi-
cance when we do it with expressions like “serious harm”, that is with evaluative
terms. So it isnot plausible to tie rights with a biomedical description of man: they
supervene on the evaluative component of needs.

The evaluative component —i.e. value — istherefore situated somewhere between
biological reality and rights. If you believe, following the Scripture’s lessons, that
man does not live by bread alone, you can add a spiritual-metaphysical reality to
the biological one; with respect to this, my argument is quite tolerant. | do not wish
to investigate here the relation between the two components of needs; it is probable
that supervenience too can be invoked, but it is not my topic. So values form the
basis (BAS) of rights. But simple value is not enough: every need does not generate
aright, only basic needs do. That is, needs that are satisfied by goods which have
important value. This is not surprising: rights are generally correlative of duties —
duties of assistance or of non-interference — and one of the most accepted definition
of aright is: “A right or claim, then, is the [moral] position created through the
imposing of aduty on someone else” (Kramer 1998: 9). But | can impose a duty on
someone only if my interest is important, and basic needs are good candidates for
such interests. If theinterest is not so important, | can help the person to satisfy it, it
ismorally good if | help, but it is not my duty, it is not obligatory. The ontological
values are always at bottom, but only some of them can generate and ground rights.

4 Supervenience and Justification

Only certain needs can ground rights: supervenience or justification? Both, in my
opinion. Kim notesrightly: “We believe in the supervenience of epistemic properties
on naturalistic ones, and more generaly, in the supervenience of al valuational
and normative properties on naturalistic conditions’ (Kim 1993: 235). The reason
is simple: normative disciplines cannot hang in the air, they must be grounded in
reality, the reality of our needs, of our desires or of our goals. Thisisan ontological
dependency; but with it comes an epistemological one, as Kim adds: “If a belief is
justified, that must be so because it has certain factual, nonepistemic properties’.>
Aswe know since Tarski —and beyond since Aristotle—"“Itisraining” istrueif and
only if it rains. Of course, the conditions of justification are more complex than the
conditions of truth — ajustified belief is not only a true belief —, but the pattern is
the same. It is therefore not surprising that all ethical doctrines mention nonmoral
facts at the foundations of their conceptions when they are summoned to justify their
principles. They ground their justifications in human nature (eudaimonism), divine
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valition (theological voluntarism), human volition (contractualism), facts of reason
(kantism) or psychological facts like preferences (utilitarianism).

Supervenience is in fact ubiquitous where there is a relation of asymmetrical
dependence. Mental events supervene on biological ones, biological ones on phys-
ical ones; justified beliefs supervene on facts, moral values on features of actions,
behaviours and persons, rights on evaluative features of needs, and those values on
biological features of needs. Moreover, it is easy to see that supervenienceis often a
transitive relation (think of the relations between the mental, the biological and the
physical). Thus, we are confronted to a web of relations between different levels of
reality, but always one-way.

Of course, this ubiquitous nature of supervenience does not give it a strong role
in explanation, and indeed itsrole is much smaller than that of causality. But for our
problem, that is to understand the relation between needs and rights, it nevertheless
allows us to advance the following theses:

1. Rightsare not groundless, for they depend on needs.®

2. If rights depend on needs, it is because needs have a valuational feature.

3. If someone abjects to a right — a moral right, not a legal one — the only good
answer will be to mention areal basic need: supervenience grounds justification.
Of coursg, it is possible for usto disagree as to what such aneed is, but here, the
answer is no longer ethical, it is biological, anthropological or metaphysical (it
does not mean that the answer will be any easier to give or that the controversy
will end any sooner).

So far so good, a skeptic about rights will think, yawning: all this makes sense only
if rights exists, but why postulate their existence? We are born with two arms and
two legs, but not with rights! Are they not “nonsense upon stilts’, as Bentham so
aptly said? And what morally interesting entity could supervene on stilts? In the
remaining section, | shall make some remarks on this subject, which is so important
when we examine the metaphysics of rights.

5 The Normative Unreality of Rights

The presence of rightsin the furniture of the world has been doubted for long. Hare
deniestheir reality in those terms: “ They are not part of the fabric of the world, and
do not exist in rerum natura, if those terms are used in the strict sense” (Hare 1985:
48) — but heis an utilitarian and a antirealist (his denial extendsto all moral items).
On the other side of the ethical fence, Loren Lomasky acknowledges that rights
could be dispensable in principle: the ethical work can be done without them; they
have only rhetorical force, but it isanimportant one for our morality asrhetoricisthe
art of putting something, here certain values, in a prominent place: “The very vigor
and insistence of rights advocates may lead us to conjecture that the language of
right has an importance which would not survive a shift of idiom” (Lomasky 1987:
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10). Rights focus our attention on features of our moral life we deem important in
our liberal conception of human being, but they don't create these features.

Are these philosophers right? If we listen to the common moral language and to
official discourses, doubts will arise regarding their position: rights (and especially
human rights) are ubiquitous and invoked at every moment; every kid proclaims, as
soon as he can speak: “I have all my rights!” Which rights? He couldn’t say, but for
sure, he has them!

Then, who is right? Once more, | think that a little reflection on supervenience
will show usthe right way.

In the mind-body problem, the criterion of reality is causal power: mentality is
real only if it has causal power, as physicality has. For physicalists, identity theorists
or functionalists, only particles have real causal power, so only particles exist, even
if mentality supervenes on its physical basis. And if Kimisright, if supervenience
isakind of reductionist relation, notwithstanding the opinion of many philosophers
whose hope was to escape reductionism via supervenience, then physicalism istrue
(because it is better that two possible aternatives: epiphenomenism and elimina-
tivism) (cf. Kim 1998: 119-120). Let us accept this position for the sake of the
argument — and because it could well be true. Doesit imply that morality is reduced
to the status of unreality like mentality? Yes it does. However, this does not mean
that it is reduced to unredlity in a relevant sense: like mentality, its unreality only
implies that it is reduced qua physical entity (and remember: reduction is not elim-
ination or erasure). Like mentality, it does not belong to the furniture of the world.
But physical reality isnot the only reality. In the normative domain, we have another
reality and therefore another criterion of reality: it is not causal power but practical
justifying power — that is giving reasons to do.” An entity has normative reality if
it isirreducible in the domain of practical justification. Are rights irreducible? No,
and it is very easy to see why: rights supervene on the axiological feature of human
needs; all the justifying work can therefore be done by this feature; therefore values
may replace rights atogether at the level of normative reality — sometimes, they
are even identified and, interestingly, we put rights in the place of values. when we
talk of human rights, we sometimes consider them not as imposed duties on others,
but as ideals, objects of (rational) desire.® But where rights strictly considered are
irreducible, it isin the domain of rhetoric: rights have rhetorical reality, that isavery
crucia reality in the realm of human relations and social life, areality that plays a
great role in the actual processes of justification (if you are not convinced, ask a
barrister).

But has not Hare given an argument to the contrary? Deontic concepts have apre-
scriptive force absent in axiological-ontological concepts: “Moral words have|. . .]
a commendatory or condemnatory or in general prescriptive force which ordinary
descriptive words lack” (Hare 1981: 71), and axiological-ontological concepts are
descriptive ones (cf. Jackson 1998: Ch. 6). So you can’t reduce the prescriptive to
the descriptive, you can't eliminate prescriptive features from the normative reality.
It isnevertheless easy to answer thisobjection, at |east asfar asrights are concerned:
rights protect important needs and needs are important because of the great value of
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the goods they aim at. So if prescription is expressed only in deontic concepts, it is
obviously not grounded in them, but in evaluative ones: it indicates the importance
of the value, whence their rhetorical force. And if prescription is reducible to value
importance, as values supervene on natural properties, Hare's objection evaporates.
Let me finish in summarizing my metaphysics of rightsin afew sentences.
If rights supervene on needs and if supervenienceisarelation of reduction, then:

=

Unlike needs, rights have no physical reality

Unlike values, rights have no normative reality

3. Rights haverhetorical reality, and thisiswhy they are so important in our social
and moral life, but moreimportant in thefirst than in the second, because rhetoric
isasocial phenomenon.

N

Notes

1| have dealt with this subject in Baertschi 2003.

2| think that it could be extended to negative rights or liberties too. The general reason in favour of this
issimple: we need liberties to flourish. But | will not dwell on liberties here.

3 Cf. Kim 1998: Ch. 1. Supervenience can be defined as neither symmetric nor asymmetric, but so defined
itisnot arelation of interest to us. Cf. also Kim 1993: 67.

4 For thefirst question, see Baertschi 2004, in which | argue in favour of the priority of moral values on
deontic norms.

5 Cf. dso Kim 1993: 166 “Valuations must terminate in non-valuational grounds”.

6 That is on certain important interests.

7 In the normative domain we have motivational power too, but we will let it outside the picture lest it
becomes too complicated.

8 We have various theories to explain the justifying force of values, some are rationalist, some empiricist.
In my opinion, this force comes from their emotive power, tied to our desires and emotions: values are
what is to be desired because of what its substratumiis.
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The Authority of Desire in Medicine

Matthias Kettner

1 Introduction

Operative within the medical profession as we know is an overlapping consensus
that helps to draw the lines separating good and bad practice, proper and improper
goals, adequate and poor competence, established and contested paradigms, valid
and mock membership. Besides narrative components regarding the heroes, origins
and turning points in the history of medicine, this overlapping consensus contains
elements of a normative self-understanding of the profession which shapes the col-
lective identity of the profession and nourishes a sense of identity among its in-
dividual members. This normative self-understanding, | will argue, has presently
come under massive transformative pressures. In particular, observations of three
analytically distinguishable trends indicate these transformative pressures. These
three trends may be designated as post-conventionalism, medical utopianism, and
commodification.

2 Three Transformative Pressures

(1) Postconventionalism. Indications abound that so called alternative or comple-
mentary medicine is becoming increasingly attractive for health-care recipients as
well as health-care providers. Interestingly, “aternative medicing” is less a sortal
concept than a summative label that captures a great range of labels united only by
a notably programmatic intention to deviate from recognizable, conventional stan-
dards of mainstream medicine. The variety of labelsthat fall under the heading of al-
ternative or complementary medicineisimpressive. Some examples are: Alternative
healing, aternative healing therapies, aternative health, alternative medicine, ater-
native therapeutics, alternative therapies, complementary health care, complemen-
tary medicine, extended therapeutics, “fringe medicine,” holistic healing, holistic
health, holistic medicine, innovative medicine, mind body medicine, natural healing,
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natural health, natural medicine, “New Age medicine” “New Medicine” planet
medicine, unconventional medicine, unconventional therapies, unconventional ther-
apy, unorthodox healing, and unorthodox therapies.? This amorphous group of
“therapeutic” and “diagnostic’ methods is chiefly distinguished from establishment
(science-based) healthcare by its acceptance of one or another enriched notion of
health (e.g., “spiritual health”) as a proper medical concern. Common to many
though not all brands of alternative medicine are notions of empowerment, leader-
ship, or both; e.g., the ideathat a good practitioner is a teacher who can “empower”
one. Its purported goal is not simply to cure, in the sense that mainstream medicine
purports to cure, but to bring about “healing,” often described as an experience of
physical, mental, and spiritual “wholeness.”

(2) Medical Utopianism. For an observer not bewitched by the spell of the post-
modern credo of “the end of the great narratives’ there is impressive evidence of a
return to visionary thinking in contemporary medicine and its public discussion. It
is certainly not unfair to say that over the last decade we have witnessed enormous
bouts of a spirit of therapeutic over-assertiveness combined with ample public at-
tention driven by the mass media. Stem-cell research provides a good case in point.
Public attention to stem-cell research exhibits a dynamic of exaggerated hopes fol-
lowed by exaggerated disappointment.

Another field of medical research combined with public attention driven by mass
media can be pinpointed by the now popularized term enhancement. “ The term
enhancement is usually used in bioethics to characterize interventions designed to
improve human form or functioning beyond what is necessary to sustain or restore
good health” (Juengst 1998: 29). Medically crafted strategies of enhancement not
only serve promethean aspirations that may characterize the mind-set of a minority
of researchersin the life sciences. However, such strategies have given rise to a new
genre of medical science fiction that in almost every instance unfailingly seizes the
attention of amgjority of laypeople interested in medicine. Despite vast differences
in what passes as enhancement, the rhetoric of enhancement has opened a tremen-
dous range of wishful thinking about medical utility along side, or perhaps over and
above, the time-worn medical promise of “fighting disease.” Partly at least, talk of
enhancement is becoming medicine's second strategic theatre, whereas prospects
of winning at the first battle line against major diseases (e.g., fighting cancer) seem
utterly dull.

Any sketch of medical utopianism today would be incomplete without mention-
ing medically assisted reproduction and its associated diagnostic techniques. Inter-
estingly, assisted reproduction has given rise to extremely positive and extremely
negative visions. Much negative utopianism about this complex of medical research
and practice invokes the historically substantiated examples of eugenics, discrimi-
nation based on somatic or intellectual traits, and racist adaptations of Darwinian
“natural selection” to “socia Darwinism.” Positive medical utopianism about as-
sisted reproduction and its diagnostic techniques takes up, e.g., concerns of repro-
ductive freedom, the desire to reconcile “natural” parenthood with the lifestyle and
constraints of couples where both partners pursue demanding professional careers,
and an increasing cultural bias against accepting contingency in procreation. For
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instance, by ingenious applications of genetic testing we can (it is hoped) prevent
disease or get “ better than natural” children.

Some further significant examples of concernsthat resonate with positive medical
utopianism are these. We can (it is hoped) soon boost muscle strength, memory
and éan vitale in the elderly, and give athletes a competitive “edge.” As many a
medical promise goes, we will be able to control aging and correlative morbidity
processes, not only in order to extend life as such but to extend the personally good
life by reducing or eliminating limitationsinduced by aging. Theresearch interest to
“compress morbidity” into the very final and, many hope, brief final phase of one's
life—and the corresponding desire of many potential clientsto appropriate the fruits
of such research and thus have their lives extended — is a powerful expression of
positive medical utopianism today.

(3) Commoadification. A third powerful trend that helps to reshape the com-
mon normative self-understanding of the medical enterprise is commodification
in the following sense: The relevant standards that control the growth of med-
ical knowledge and its diverse products (medical know-how, recommendations,
state of the art treatments, appliances, and pharmaceuticals) shift from standards
based on an ethics intrinsic to the clinical mission and vision of medicine to stan-
dards based on the rationality of markets. This is not the place to examine in
what precise sense markets within a broadly capitalist economy behave in ways
that warrant (or fail to warrant) ascriptions of rationality. Let it suffice to say
that the commodification of a formerly non-market transaction x (e.g., donating
eggs) first creates a market for x, thus (second) bringing x under “market mech-
anisms’ (which supposedly align the supply of, and demand for x effectively)
which assign a market price to x, and third, create the complementary role of
a customer-supplier relation regarding x, al of which (fourth) brings x into the
scope of moral norms pertaining to business ethics, rather than leaving x un-
der norms pertaining to other areas of practice, such as, the ethos of the healing
professions.

Itishard to deny that we are witnessing today in G8 countries amarked tendency
to commodify health-care services and other products which can be delivered by the
medical profession.

Thistendency is linked with libertarian redescriptions of patients as “health-care
clients,” “customers,” or “medical consumers,” for example, as consumers of “cos-
metic surgery.” Such redescriptions carry in tow a radical extension of libertarian
background assumptions, such as the assumption that our lives are ours to shape as
we wish, and by whatever means we choose (as long as we do not violate the law
and do not harm othersillegitimately).

More important perhaps — though certainly harder to pin down by means of em-
pirical research in interpretative social science —isagradual alteration, engendered
by processes of commodification, in the way we think about medical interventions
in our somatic and mental states once such states become matters of personal pref-
erence even though they are not related to any medically acknowledged malady.
The commaodification of relevant medical skillsand knowledge, | submit, encourage
and support attitudes regarding a broad range of features of one's body and mind
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analogous to attitudes of consumers with regard to the choices they face among
consumer goods.

Illustrations of this can be found in extant practices which enable people to alter
moods and personality states or even traits (e.g., by using without medical indication
psychoactive medical drugs like Prozac, Ritalin, and Viagra). Paradigmatically, the
“beauty industry’s’ promise of fulfilment of personal aspirations to bodily beauty
and other body-based aspirations of perfectionism, and the “anti-aging industry’s’*
equally luring promise to prolong (if not “turn back”) time can serve well to illus-
trate how commodification and consumerist objectification are intertwined.

3 Reconceptualising the Medical Enterprise

A common pattern in post-conventionalism, medical utopianism, and commaodifi-
cation is a propensity of medicine to cater more than ever before to the desires,
wishes, preferences, or demands of its recipients. There is a marked propensity
within some branches of medicine to treat recipients’ desires as authoritative over
professional autonomy. Moreover, recipients’ desires are often mobilized in order
to harness them to big projects (e.g., stem-cell research, proteomics) that are ambi-
tiously pursued within some parts of the healing professions but are hard to advance
without widespread favourable public opinion.

What, if anything, is wrong with medicine opening up to peoples desires and
thus becoming more responsive to its clients? Are there any normative considera-
tions from which medical professionals, bioethicists or public officials can derive
justified limits on whatever authority clients desires acquire and bring to bear on
the evolving shape of the medical enterprise?

Apparently, the gist of normative opposition to the desire-driven transformation
of the medical enterprise is a tangible resistance against the assimilation of the
medical enterprise to a thoroughly business enterprise, i.e. a set of practices that
are essentially and predominantly governed by norms of economic rationality.

Several strategies have been devised to argue against allowing medical careto be-
come entirely commercialized. | will briefly characterise three prominent strategies
whose common denominator consistsin reconceptualising the medical enterprisein
ways that provide grounds for limiting the authority of desire. | call these strategies
detours, because they stop short of invoking a palitically demanding position in
bioethics. In the final section, | argue that adopting a politically demanding position
in bioethics cannot, and need not, be avoided when bioethicists reflect on desire-
driven medicine.

(1) Technology as the essence of medicine. Thefirst detour construes the medical
enterprise essentially as technology. If the path of evolving medical practices is at
bottom a path of evolving technological practices, then it is appropriate to submit
these practices to technology assessment in order to draw an authoritative line sep-
arating potentially desirable from potentially undesirable practices.

Construing medicine by and large as technology to be governed by the right
kind of technology assessment will not do, however. Consider the standard no-
tion of technology assessment and how it trandates into the medical context. The
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“assessment of medical technology combines information about safety and efficacy
with socia values, costs, side effects, acceptability, and legal issuesto reach conclu-
sions about the value of the technology under study” (Bailar and Mosteller 1992).
The background assumption of this first argument is obvious: The proper locus of
good governance of medicine within a liberal state is not bioethics, but technology
assessment, more precisely, biopolitics informed by expert technology assessment.
Expert technology assessment in turn presupposes value commitments that by itself
it can neither legitimately generate nor justify.

Non-expert, “participatory” forms of technology assessment such as, e.g., citi-
zen consensus-conferences, generate or at least refine internally the “social values”
and “acceptability” standards which are required in any evaluation that seeks to go
beyond considerations of feasibility and profitability. Their “grass roots’ consen-
sus orientation gives participatory forms of technology assessment a certain prima
facie democratic appeal. However, participatory forms of technology assessment,
no less than expert forms, at most construct a de facto group consensus whose pur-
ported (moral) universalizability and (political) projectability onto all persons who
stand to be affected by the respective technol ogical regime remain methodologically
unwarranted.

In order to fill out the normative lacuna of medical technology assessment, we
need a normatively grounded position in biomedical ethics, combined with an ethi-
cally qualified notion of consensus-building as developed in “discourse ethics”®

(2) Science as the essence of medicine. Any attempt to view the nature of the
medical enterprise in basically the same terms as the development of empirical
sciences promises to provide strong normative grounds against unfettered postcon-
ventionalism, utopianism, and commodification of medicine.

The background assumption operative in this attempt to make medicine look like
proper empirical scienceisanormative one: Science (and its ethos) isnot and should
not be assimilated to business (and its ethos). Neither should medicine, to the extent
that medicine is like science.

This strategy of reconceptualisation, though prima facie more promising than
modelling medicine as technology, is an unsatisfactory detour for at least three
reasons.

It purchases normative grounds for the governance of medicine at the cost of seri-
oudly distorting the nature of medical practice asweknow it. Medical practice aswe
know is methodologically most akin to science where it is strongly evidence-based.
But evidence-base medicineis hardly representative of the practical knowledge and
craftsmanship that are constitutive of large parts of the medical domain.

Moreover, if we idealize science proper, including medical science, as a pursuit
of truth in which evidence is countenanced only to the extent that it its objectivity
can be ascertained, then we lose sight of the prominent role of subjective evidence
in medicine. Let me briefly illustrate this point: In Germany, health-care legisla-
tion no longer requires medical insurers to pay only for treatments and medical
products whose medical value has been objectively proven by scientific standards.
Health-care legislation has adapted a more lenient stance by allowing subjective
utility to count to an extent as evidence in the assessment of the overall medical
value of treatments and medical products, even when objective proofs by scientific
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standards are not forthcoming, providing that no good case can be made to discredit
the respective treatment or product as based on downright irrational convictions. On
this basis, for instance, acupuncture is counted in while “acuscope therapy” would
be counted out.®

Finally, to the extent that the case for viewing medicine and empirical science as
methodologically isomorphic can be substantiated, the problem of specific norma-
tive standards returns, now with regard to the norms that should govern the applica-
tion of medicine-as-science.

(3) The medical profession as the essence of medicine. Any profession, in the so-
ciological sense of the term as canonically defined by Tal cott Parsons, characteristi-
cally provides some specific benefitsthat are externally valued in society at large and
isinternally shaped by particular goals and values that are considered proper ways
and appropriate values by the members of the profession. Professions are entrusted
with externally legitimate and internally effective powers of self-governance (“pro-
fessional autonomy™), e.g. concerning inclusion and exclusion of their membership.

Construing the medical enterprise essentialy as atradition of professionals has
definite advantages over the two possible strategies considered so far. This move
makes available some powerful normative resources for (medico)-moral objections
to a desire-driven transformation of medical knowledge and medical skills. First,
by appesling to a normatively rich concept of health it is possible to bring issues
of safety and bodily harm into moral discourse. For instance, some of the “risks’
of somatic stem-cell treatments can now be interpreted as consisting in morally
dubious pressures on standards of informed consent and other moral requirements
of arecognizably medical nature. Second, some (though arguably not al) norma-
tively rich concepts of health maintain conceptual links to normative concepts of
equity, thereby paving the way to bring in issues of fairness and distributive jus-
tice. For instance, a case can be made that a commercialized heath care system
that would systematically condition the provision of highly valued medical ben-
efits (e.g., organ transplants or other disease-related therapeutic benefits of vital
importance) by ability to pay would be intolerably unjust. However, the force of
such considerations as these does not transfer to the governance of medical ben-
efits that are neither disease-related nor of vital importance, e.g., purely cosmetic
surgery.

Third, by tapping into the values that have developed within the tradition of the
medical professions, we get purchase on notions of liberty, thus permitting us to
bring issues of freedom and coercion, both overt and covert, into moral discourse.
For instance, it is not atogether implausible to redescribe influences of media-
amplified popular culture (for instance, a fashion industry whose power can be
tyrannical) on the body-based norms of self-esteem and aesthetic recognition as
morally questionable forms of mind control.

Despite its evident appeal, basing the derivation of limits to desire-driven
medicine on the normative grounds provided by construing medicine as essentially
aprofession with a specific tradition of care leaves open two crucial questions: How
far do such grounds cover applications of medical knowledge that are unrelated to
disease? (Again, think of purely aesthetic surgery as a case in point.) Second, how
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robust is the normative authority of the medical tradition when it conflicts with the
emerging authority of desire; how robust should it be?

A natural move at this point isto embark on articulating what could pass as*the”
goals of medicine, i.e, goals that are demonstrably intrinsic to the identifiable tradi-
tion of “the” medical profession. | use scare quotes for the singular article in order
to highlight the problems of pluralism and contingency besetting this approach. The
search for the goals of medicine (Cassell 1991; Hanson and Callahan 2000) has
resulted in a short, widely accepted list of goals:

Prevention of disease and promotion of health

Relief of pain and suffering caused by maladies

Cure of maladies; care when cure is not possible

Avoidance of premature death and the pursuit of peaceful death

To the extent that this set, or some similar set, of goals can be identified and
defended, such goals certainly help us to specify and also to justify the range of
clinical treatment-indications. Such indications, in turn, help usto justify the profile
of constraints that we think should govern the desires that drive the development of
the medical enterprise.

However, owing to the fact that in most of its history the medical profession
was dominated by a concern with classifiable disease, the search for the intrinsic
goals of medicine, if authentic, will revea little else than goals that express this
historically dominant preoccupation with maladies. Therapy (if it isstill to be called
therapy) beyond clinical indications is off the mark from the point of view of the
goals of medicine. Yet such therapy in an extended sense is exactly the problem.
This problem cannot be addressed satisfactorily by an approach that is oriented to
the past and isthus structurally conservative, asisthe appeal to the values enshrined
in the dominant tradition of the profession.

Observe furthermore, that whatever goals of medicine we can reconstruct, the
result does not necessarily determine the normative nature of medical practices as
medical practices.

Observe also that there is more than one goal in any plausible list of “the” goals
of medicine. Where there is more than one goal, there will be conflict. Where con-
flicting goals are prima facie legitimate goal's, competition for fixing the appropri-
ate pattern and proportion of multiple goals will also be prima facie legitimate.
Hence, the profile of constraints that we think should govern the desires that drive
the development of the medical enterprise will as such not be harmonious; rather,
whatever overlapping consensus there iswill envelop alot of dissent and contested
distinctions.

The considerations advanced in this paragraph motivate a simple conclusion:
Once we settle for a normatively rich concept of medicine we get a number of con-
tested distinctions, i.e. distinctions we use with more or less justification in order
to distinguish good and bad, welcome and unwelcome, desirable and undesirable
transformations of the medical enterprise.

Take for instance the contested distinction between treatment and enhancement.
Consider the human growth hormone. If the goals of medicine should be restricted
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to treatment of diseases, only children with aclinically relevant hormone deficiency
should be given human growth hormone. Giving the hormone to children with
normal hormone production, no matter what their height, would be a form of en-
hancement and thus go beyond the appropriate goals of medicine, thereby perhaps
subjecting them to risks that could only be justified if they were suffering from a
malady whose indicated treatment would presuppose acceptance of putting oneself
at such risks. Depending on whether we focus on treatment of disease as a hon-
negotiable goal definitive of the medical enterprise as such, giving growth hormone
to children with normal hormone production may either be suspect of violating the
important bioethical principle of non-maleficence; or it may be a case of amorally
laudable exploratory extension of the equally important principle of beneficence.

Imagine now that certain forms of physical or neuropsychological enhancement
might give competitive advantages to some people, namely those who can afford
the therapies. As Dan W. Brock has pointed out in a recent Hastings Center vol-
ume about the ethical and social implications of enhancing human traits: If beauty
helps people get better jobs, and the rich can afford cosmetic surgery, then the rich
and beautiful will become even richer. In that possible world, medicine would be
co-opted in the promotion of injustice in society. Still another medioethical con-
cern — respect for autonomy or, inversely, the due minimisation of coercion and
heteronomy — crops up once we take account of the mounting evidence that medi-
cally crafted enhancement options can pressure people into using them who would
otherwise not want to use them. Athletes using dangerous performance-enhancing
drugs exemplify this pressure.

4 \What sets the Goals of Medicine?

Why not step out of the game of arguing about notoriously contested distinctions
that allegedly capture the normative essence of medicine as a historically extended
concretefield of practices? Why not give up on the very idea of a normative essence
of medicine? Why not adopt the — perhaps quite salutary — stance that any such
distinction reflects nothing over and above the contingent evolution of medical prac-
tices? After al, if history comes with no transcendental guarantees then neither are
such guarantees to be found in the history of professional medicine.

There is at least one powerful reply to this deflationary temptation: Such nor-
mative laissez-faire would loftily decide an issue that remains deeply controversial
within the healing profession itself.

Consider, for example, the controversial issue of medical futility judgments. A
medical futility judgment is a patient-centered determination of no benefit. Like
al judgments, futility judgments carry a defeasible validity claim. The claim they
make is backed by reasons which one expects can be evaluated as medically suf-
ficient reasons from any suitably informed and competent member of the medical
profession, and by the same token, reasons which one expects can be evaluated
as morally sufficient reasons from the moral point of view of anyone, including
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the patient (Kettner 1999). Nearly all physicians, even those who oppose futility
policies, will agree that there are limits to physicians' professional obligations to
provide requested treatment, no matter how strongly patients desire such treatment.
The important point is this: Limits and a refusal to go beyond them, or at least a
reasoned recognition that going beyond them would be morally wrong, reflect nor-
mative distinctions that are inherent in the very practice at hand. Moreover, limits
and areasoned refusal to cross them reflect a determination to uphold these distinc-
tions across contingent changesin the respective body of practices (cf. Will 1997). It
would appear unwiseto ignoretherational potential that isembodied in thetradition
of medical practice.

But what if anything sets*“the”’ goals of medicine? Where do “goals’ come from?
What ensures their perseverance? Who is to judge where and whether perseverance
or change is called for? After al, medicine is no natural kind like H,0 and thereis
no equivalent to the science of chemistry for fixing its essence. At bottom, “ society”
has empowered the medical community to define “the” goals of medicine, which
is thus to grant that professions and their normative essences are socio-historically
malleable. Yet this does not mean that they are completely autonomous in setting
their goals, because they work within a broader institutional context of morals, so-
cial purposes, and legal or political constraints.”

Here we reach a point where the authority of desire revealsitself asaconstitutive
ground of the medical tradition in its historical concreteness. Medicine is aways
aready a response to certain powerful human desires, some of which are perhaps
empirically universal or, for that matter, “anthropologically basic” (as purported
desiresto rid oneself of maladies and other evilswith the help of designated healers)
while probably others are not (for instance a desire to control body weight).

If this way of looking at the unfolding history of the body of practices we call
medicineis not altogether wrong, the resulting picture of the unruly forces that have
been shaping medicine is not very inviting for friends of essences. Consequently,
it would be surprising if any true-to-the-facts list of the goals of medicine were to
reveal that these goals formed a prestabilized harmonious whole.

Friends of (normative) essences might want to restore order by shifting the focus
of analysis from medicine’s goals to medicine’s good. If medicine has an essence,
this essence might reveal itself in the values that guide medical practice rather than
in the criss-cross of goals that are operative in these practices. There is a tempting
analogy here between the rational pursuit of truth (logic) and the rational pursuit of
the good (ethics): If we understand belief as aiming at the true we could likewise
understand desire as aiming at the good. If our values are rooted in our desires,
SO in turn are norms since our norms articulate our value-commitments. But if we
can rationally judge norms and values (which we certainly can, because norms and
values are good-dependent) then we can a so rationally judge the underlying desires
since they are good-dependent too, albeit indirectly.

This analogy, however, does not lead very far. Though desires can be good-
dependent, they need not be, and where they are so dependent the question arises
how to distinguish between genuine and merely apparent good(s). Desires can be
unwelcome (e.g. the desire of an anti-aging clinic to maximise its profits even at



106 M. Kettner

the sacrifice of sound treatment). Desires can originate in processes far removed
from processes of rational governance (e.g. a desire to turn back time originating in
unconscious narcissistic fantasies). Finally, it is possible to have a desire without a
rationalizing belief in the value of its object (as can be seen in animals and small
children).

5 Bioethics and Biopolitics — No more Detours

If desires have been and continue to be formative forces that shape the sets of
practices we recognize as the tradition of professional medicine, what normative
resources do we have for specifying and justifying certain limits that we think ought
to constrain the authority of desire in medicine?

In the preceding paragraphs | have sketched three strategies of reconceptualizing
the nature of the medical enterprise. | have argued that they are detours because
analyzing medicine respectively as technology, as science, and as a profession with
a tradition cannot bring us much closer to solving this problem. These strategies
of reconceptualisation, for all the insights they bring in other respects, are detours
because they make it harder for us to realize the inescapably political edge in nor-
mative arguments (of whatever kind) by which we mean to rationally contribute to
governing the authority of desire in medicine. What are the implications of this for
bioethics? |s bioethics yet one more detour?

Not necessarily. Consider the interventionist nature of bioethics. Speaking prag-
matically, applying ethics is an activity that aims at ameliorating, in some morally
qualified sense of better and worse, practices that are beset by moral uncertainties
serious enough to attract and merit the attention of experts, thus becoming the target
of rational scrutiny and reconstruction.

Where bioethics does not strive for contemplation but for application, the prac-
tice itself of bioethics, “pure” bioethical argument included, has a political edge.
Bioethics and biopolitics are Siamese twins.

Evidently, bioethics as biopolitical intervention must involve a moral stance of
some kind or other because it aims at ameliorating target practices in some morally
qualified sense of better and worse. Whence this stance? How are we to justify
any particular moral commitment we make as bioethicists (arguing, e.g., for a ban
on formats of televised beauty surgery because they harm young people by unduly
extending the coercive grip of consumerist normsinto our sense of self)? According
to a hermeneutical model of application we take the moral commitments for criti-
cising and perhaps refashioning some target practices from the normative textures
and contexts of those very practices. According to arationalist model of application
we should invoke only moral commitments that are available to anyone capable
and willing to engage in rational thought and action (“the moral point of view” in
a sense long since made popular by Kurt Baier). According to a discourse model
of application (see Habermas 1990, 1993) it is an unobjectionable moral policy to
begin by invoking certain abstract moral commitments which are already operative
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in argumentative discourse and to import as much moral substance from the target
practice (following the hermeneutical model) aswill pass through moral discourse.

Within the confines of this paper | cannot compare the merits of these and other
ways of construing the kind of governance to which bioethics as applied ethics can
aspire. Instead, after having devoted much effort to bringing out the contingency of
medicine owing to the desires that fuel the medical enterprise, | will end with anote
on the contingency of bioethics.

It is appropriate to distinguish between contingency (C1) in the sense of the
uncontrollable, the unpredictable, chance and surprise, and contingency (C2) as
an awareness of alternatives or options that are or have been open; of “possible
practices’ if you will. Genetic mutations and tsunamisillustrate the former meaning
of contingency, positive freedom and deliberation the latter. With this distinction
in mind, there is no need to think of contingency as the great underminer and foe
of normative justification in ethics. While contingency in the first sense (C1) must
be accepted as an existential of real practice, contingency in the second sense (C2)
is a precondition for normative justification in ethics. Bioethics, and applied ethics
generally, should cherish C2 as a precondition for justifying its own consequential
recommendations and interventions into practices that are the target of application.
Leaving aside the notoriously contested question of rationally definitive foundations
of moral thinking, clearly justification in bioethics, and in applied ethics generaly,
can be comparative, i.e. couched in terms of persuasive comparisons of alterna-
tive normative commitments and their foreseeable consequences for everyone who
stands to be affected on either side of the alternatives. This relatively robust form of
comparative justification requires reflexive awareness of possible practices.

To conclude: | have argued that bioethics cannot escape having a bio-political
edge. It istherefore reasonabl e to advocate that bioethics, even initstheoretical core
of rational moral discourse, should acknowledge and develop, rather than suppress,
its bio-political edge. To those who are uncomfortable with this conclusion | would
add as consolation that the inverse also holds, i.e. whatever passes as bio-politics
inescapably has a bio-ethical edge. If biomedical ethics purports to have a bearing
on the authority of desire in medicine then it must speak up in a bio-political voice,
because this is the plane on which medical practice is now urged to address the
demands of desire.

Notes

1 With reference to the German health-care system | have backed the phenomenological description of
these trends by empirical data (Kettner 2006b: 81-91). For the present purposes | have confined myself
to qualitative generalizations and examples, while assuming that the description of these trends can be
extended to all countries with similarly advanced and similarly priced health-care systems.

2 This concatenation is based on the internet resources for alternative medicine (http://www.pitt.edu/
~cbw/syst.html).

3 A recent article in Time (“ Face Facts,” March 13, 2006, Vol. 167, No. 11, 40-47) ventures to explain
a purportedly emerging European “obsession with external beauty” by the democratization of medical
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knowledge, a search for beauty powered by TV programs designed to convince viewers that a makeover
is something they need feel no guilt in desiring, and the needs of the “new male”

4 Asto popular media, cf. Business Week's (March 20, 2006, 64-74) special report “ Forever young.” For
abalanced assessment of claims related to anti-aging, see Post and Binstock 2004.

5 Habermas 1990, 1993. For acritical account of Habermasian discourse ethics, see Kettner and Matthias
2003, 2006a.

6 The example of acuscope therapy is drawn from Jack Raso‘'s Expanded Dictionary of Metaphysical
Healthcare, Alternative Medicine, Paranormal Healing, and Related Methods (1998), where acuscope
therapy is explained as aform of energy medicine (vibrational medicine) that allegedly speeds healing of
virtually any injury; its centerpiece is the Acuscope (also called the Electro-Acuscope), a computerized
device that purportedly balances the body’s electrical current.

7 | wish to thank Kenneth Westphal for this point and for many other valuable comments.
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Procreative Needs and Rights

Norbert Campagna

1 Procreation: From Duty to Right

Not so long ago, most people believed in the existence of a duty to procreate. The
justification of this duty was either religious — based for example on the Old Tes-
tament injunction: “Go and multiply” — or political — often based on the need of
the State to have many soldiers for its army. For most people, procreation was an
objective, economic need: having many children gave them a guarantee that there
would be someone to look after them in their old days. Having children was, so to
say, an investment in the future, and the more children one had, the greater were
the chances that one would not be too worse off in one's old days, when one was
unable to work anymore — it being presupposed, of course, that children had a duty
to care for their parents. In many Third World countries this situation persists and
it certainly at least partly accounts for the problem of overpopulation —and | don’t
wish to condemn people in those countries for thinking and acting as they do, given
the situation they are left in by their national authorities and the world community.
In our present-day modern Western societies, the economical need for a child
has taken a collective form: society as awhole needs many people to make possible
the functioning of the welfare system, and especially the system of pensions. But it
should be clear that the reason for which people procreate has nothing to do with a
possible breakdown of the pension system. Their reasons for procreating are much
more personal and they are also linked to personal rather than to social needs. For
example, there are couples who procreate because they hope that a child will con-
stitute new cement for their increasingly fragile marital relationship — a hope that
often turns out to be an illusion. Or someone may feel something like an existential
need for achild. In this case, the child isameansto give senseto alife that appears
to have none. Once the child is there, questions about the meaning of life disappear.
There may also be people who see in their child something like an ersatz for im-
mortality, i.e. they think that they can live on through their child or at least through
the child’s memory — or think about the cult of the ancients to be found in many
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religions and cultures. The possibility of cloning human beings has given anew drift
to this hope for immortality, though the latter is conceived in crudely naturalistic
terms — survival of a specific genetic code— rather than in symbolical terms. Finally,
though the list is far from being complete, one could mention an emotional need:
the child is someone one can love and cherish and by whom one can be loved and
cherished in return. And many people feel a strong need to love someone and to be
loved in return.

Today, the idea of aduty to procreate has more or less disappeared. Duty-talk has
been replaced by what Mary Ann Glendon has called rights-talk: people have or at
least claim to have aright to procreate. Of course, such aright to procreate existed
aso in the past, but it was grounded on or even implied by the duty to procreate:
because God commanded procreation, human beings necessarily also had aright to
procreate. Theraison d' &tre of the right was to make possible the accomplishment of
the duty. Today’s right to procreate is grounded or claimed to be grounded not on a
duty —not even aduty to oneself (by the way an incomprehensible notion for today’s
predominating rights-talk) — but on a personal need, be it emotional, existential or
whatever. It is often because someone feels a strong need for a child that he or she
claimsto have aright to a child.

2 Procreation: From a Liberty-Right to a Claim-Right

Another change has also taken place within the last couple of years. The right to
procreate was initially conceived as a right not to be hindered in one's procreative
choices, that isto say as anegative right. It is this negative right which is embedded
in article 16 of the Universal Declaration of Human Rights and in article 23 of the
International Covenant on Civil and Palitical Rights, to mention only two important
documents. If a couple wanted to have children, neither the State nor any other
third party or person had a right to hinder the couple, materialy or legally, from
materializing their want. The decision to procreate, or family planning, asit is often
called, was considered as a purely personal decision. People were to be left alone
and also wanted to be left alone. Of course, thisdid not hinder the State from passing
laws introducing different regimes of taxation, either privileging couples with many
children—in most European countries— or coupleswith asfew children aspossible—
for example in China

Today, the right to procreate is more and more conceived as a positive or claim-
right. The duty of the State is not only seen as a mere duty of abstention — leave
people free to procreate — but it comes to be seen as a duty of positive intervention,
generaly of afinancial, but also infrastructural nature — make it possible for any-
body to procreate. This evolution isto a great extent due to medical developments,
especially in the field of procreative medicine. Formerly, the incapacity to bear or
generate children was seen as something one had to accept — even though it must be
admitted that in the past people already tried many rather less than more efficacious
devicesto enhancetheir reproductive capacity. Nowadays, 1 VF makesit possible for
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many infertile couples to have a child. Moreover, preimplantation diagnosis makes
it possible to choose among possible children the one you want to bear and bring to
life. And cloning would even make it possible to have a child which is genetically
quasi-identical with one of the parents.

This being so, the right to have a child can today be spelled in multiple terms.
IVF makes it possible to have a child of one's own — rather than adopt a child.
Preimplantation diagnosis and prenatal chirurgical interventions make it possible
to have a healthy child — rather than a child with genetic defects or an eye-colour
one doesn’t like. And cloning makes it possible to have a child genetically almost
like oneself. The relation between these new technologies and people’s procreative
needs is not a one-way relation, with needs unilaterally determining the evolution
of technologies. There certainly was a preexistent need to have a child, but the ex-
istence of the technologies and the possibilities they opened up probably played an
important part in fostering more specific needs, as for example the need for a child
genetically ailmost like oneself, and also in making the frustration of having one’'s
need for a child not satisfied more strongly felt. These needs have given rise to the
claim that they be al'so met and they have put on the clothes of today’s predominating
rights-talk. Though the move from theinitial “L eave usaonein our decision to have
achild” to “Give us the money to have a clone”’ has not yet reached its end-point,
the idea that the State should democratize cloning by subsidizing it in individual
cases may one day become normal — as normal as the idea that the State should take
charge of the costs of giving life to achild in the usual way.

As far as well-off people are concerned, the right to have more specific procre-
ative needs met can be conceived as a pure liberty-right: abillionaire can be content
with asking nothing else but to be left alone in his decision to pay a medical team
so as to have himself cloned. Yet most people are not billionaires and for them
the use of modern procreative technologies is only possible if the health insurance
system takes over the costs of the medical interventions. Hence the question arises
of whether the democratization of the need to have a child of one’s own or a healthy
child or a child genetically almost like oneself should also be accompanied by the
democratization of the universal economic availability of the technologies allowing
the creation of such a child. In order to answer this question, one has first of al to
reflect on the moral relevance of the need to have a child tout court and on the moral
legitimacy of the claim (@) to satisfy the need for child (the liberty-right) and (b) to
have the need for a child satisfied (the claim-right).

3 Needs and Rights

When does the need of an individual create an obligation in other people, be it an
obligation not to intervene in the actions the individual undertakesin order to satisfy
his need or an obligation to intervene so that the individual may satisfy his needs or
have them satisfied? One could also ask: When does the need generate aright in the
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person who has the need and a duty in the persons surrounding the person who has
the need?

At least two things seem to beinitially plausible. First point: not every need can
serve asalegitimate basisfor arights-claim. If some people feel aneed to drive very
fast with their car, this does not automatically give them aright to do so. And even
if it did, thisright would not necessarily be an absolute right, trumping all the rights
other people have. Second point: some needs can serve as a legitimate basis for a
rights-claim. If | meet a starving person and can give him something to eat without
an unbearable cost to myself, | am at the very least morally obliged to do so. Here
one could also say that the starving person’s need to have something to eat trumps
my need to keep my food to myself. This being so, we need a criterion allowing us
to distinguish the needs which create rights and obligations from those which don't.
What isit about a need that can serve as alegitimate ground for creating such rights
and obligations?

One could first of al suggest aqualitative criterion: the moral relevance of aneed
is determined by its strength. The stronger the need makes itself felt, the greater the
obligation it creates. This purely qualitative criterion is problematic for a couple
of reasons. It is first of al subjective in a very strong sense. | do not know how
one can measure the strength of a need in an objective way — | do not believe that
this strength can be put in relation with the amount of a certain hormone or whatever
present in the blood. If someone saysthat he feelsavery strong need, al we can rely
on iswhat he says. Of course, if the need really is very strong, its non-satisfaction
will probably have negative physical and psychical consequences for the person
feeling the need — whereas the satisfaction will have positive consequences. The
problem is that one cannot know these consequences in advance of the satisfaction
or non-satisfaction of the need in question — and thisis so because we cannot know
whether the person really feels the need as strongly as he or she says. But even
if one could know the consequences in advance, recourse to the purely qualitative
criterion just mentioned makes us fal into a naturalistic fallacy, and this indepen-
dently of whether the strength is defined in physiological or psychological terms.
How strongly someone feels a need is a natural fact about that person and taking
this natural fact as a sufficient basis for establishing a normative conclusion ismore
than problematic.

What then about the following, quantitative criterion: the moral relevance of a
need is determined by the number of people feeling it? The more people feel the
need, the greater the obligation to allow them its satisfaction or to help them in
satisfying it. Thiscriterion isobjective, sinceit is possible to count people. The need
to have something to eat is a need felt by something over 6 billion people, whereas
as the need to have a clone of oneself is a need felt by maybe some thousands of
persons — or so | think. Of course, what one counts is the number of people who
say they feel the need and not the number of people who actually feel the need.
But there is an even more serious problem: Whereas the former, qualitative criterion
gave rise to a naturalistic fallacy, this criterion gives rise to a sociological fallacy
and istherefore also very problematic, as numbers do not necessarily establish good
normative conclusions. The fact that one hundred million people with a white skin
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feel astrong need to get rid of one thousand people with a black skin does not give
the former aright to eliminate the latter.

What characterizes the two criteria just mentioned is their purely formal
character: they try to discriminate needs independently of their content and of the
reasons one may have for satisfying them or for having them satisfied. This for-
mal character makes them in a certain sense attractive, because they allow us to
bypass fundamental metaphysical questions. Though | do not deny that bypassing
metaphysical discussions may sometimes have very real pragmatic advantages —
for example if you have to find a legislative modus vivendi — | don’t think that
metaphysical discussions should be shunned by philosophers. Philosophers should
of course not simply cast aside as completely irrelevant such factual elements asthe
strength of a need or the number of people feeling it. Strongly felt needs or widely
spread needs should be considered seriously, but one should not adduce a moral
relevance from these elements only. Strength and spreading are not per se moraly
relevant reasons. They can only be clues helping us to identify needs which might
be backed by morally relevant reasons.

One should clearly distinguish between the strength of the need or the feeling
accompanying the need and the strength of the reasons one has for wanting the need
to be satisfied. Someone may strongly feel a need without anyone being in the least
obliged to let him satisfy his need, let alone to help him satisfying it. Good reasons
for doing this may be lacking. If someone strongly feels the need to kill hislover’s
husband so as to be able to marry her, nobody is under an obligation to let him
do this, even if the husband's need to continue living is weaker than the potential
killer's need to get rid of him. On the other hand, someone may only weakly feel a
need — or maybe even not feel it at all —and there can nevertheless be an obligation
to let him satisfy the need or help him satisfy it. A child usually doesn’t feel a need
to go to school and be educated, and | doubt that anyone of us will question the
existence of that need and the pertinacy of the reasons for satisfying it. Needs must
be distinguished from feelings of need and therefore information about the feelings
doesn’t yet tell us something conclusive about the need itself or about the legitimacy
and strength of the reasons for satisfying it or for having it satisfied.

The fundamental question one has to ask is thus not “How strong is the need
felt?’, nor “How widespread is the need?’, but “How good are the reasons for our
wanting the need to be satisfied?’. And the goodness of the reasons is not purely
dependant on the strength of the feeling nor on its statistical presence in the general
population. For normative purposes, needs should not be evaluated by subjective
or statistical criteria, but by normative criteria, and these normetive criteria should
make reference to the intentions of the person who has the need.

4 The Problem of Instrumentalisation

After these general remarks concerning needs and the way to evaluate them, let us
return to the specific need under discussion in this contribution, i.e. the need for a
child. And let us first of al make the point that if a child is the object of a need,
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i.e. if people need or feel the need to have a child, the child is conceived as a good,
as something satisfying the need. Hence, the child is instrumentalised. This could
seem to be the end of the story — Kant locutus, causa finita. But let us remember
that Kant's categorical imperative does not condemn instrumentalisation as such,
but only a wholesale instrumentalisation, i.e. the reduction of a human being to
the status of a pure instrument (Kant 1985). Whether we want it or not, we can't
help treating other people also as instruments — you are not merely reading this
contribution of mineto please me, but a so and primarily because you hopeto findin
it something that can help you in your own meditations on the normative aspects of
human procreation. What the categorical imperative forbidsistreating other persons
only asinstruments. Thus, if | go to the baker’sto buy some bread, | treat the backer
as an instrument to satisfy my need for food. But aslong as | pay him for the bread
and treat him as minimally civilized people treat each other — | greet him, thank
him when he hands over the bread etc. — | do not reduce him to a mere instrument.
When | enter the baker’s shop, my intention is to buy bread, not to instrumentalise
the baker. If | stolethe bread, | would be instrumentalising the baker in awholesale
way. Though buying the bread, | still treat him as a human being (on the notion of
humanity in Kant's categorical imperative, see Joerden 2005).

If people engender a child because they feel a need to engender it, one has to
look for the reasons underpinning that need. Take for example a couple who want to
have a child because their marital relation isat acritical point and they believe that a
childwill help to saveit. Inthiscase, it is clear that the child isinstrumentalised and
the need for a child is equivalent to the need for something that will save the marital
relationship. If something other than the child was — or was thought to be — more
efficient, the couple would, ceteris paribus, probably use that other means. Thus, if
atrip to the Seychelleswould at least be as efficient as the begetting of achild, there
isno doubt that the couple would pack its suit-cases and get on the next plane to the
South Seaislands.

Since a well-functioning marital relationship is a very important human good —
for the individuals directly involved but also for society in general — one cannot
condemn the couple for wanting to save that relationship. Nor can one prima facie
condemn them if they want to save it by having a child. What is condemnable,
however, is the reduction of the child to a pure instrument, that is to something one
casts away if it doesn’t properly fulfill its function or something one does only care
for inasmuch as such care is necessary for the child’s properly fulfilling its function.

As a general principle to guide us in the matter under discussion in this contri-
bution, |1 would state the following: The need to have a child may be legitimately
satisfied if and only if one accepts the duty to care after the child according to its
own needs, whether the child satisfies his or her instrumental function or not. The
decision to procreate may thus not be grounded on the needs of the child to be born
but on those of the parents, but as soon as the child is born, its own needs topple
those of the parents who have engendered him or her. One can thus postul ate aright
of a couple to have a child, yet with the proviso that a legitimate use of that right
presupposes that the couple will care for the child according to its own needs, even
if the child does not contribute to saving the marriage.
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The same holds true for a person who needs a child in order to give sense to
his or her life. Giving sense to on€'s life is certainly something important and one
shouldn’t condemn prima facie someone who needs a child as a means to put an
end to this quest for sense. But here again we should add a proviso: the person must
accept to care for the child according to its own needs even if the child does not help
to put an end to the quest for sense. After all, the child has not given its consent to
being born (Kant 1982: especialy p. 394).

The approach defended here makes a distinction between objects morally worthy
of pursuit and objects not or at least less morally worthy of pursuit. You can’t put
on the same moral level someone who wants a child because the child will save
afailing marital relationship and someone who wants a child because all of one's
friends have children and one does not wish to be considered as an outsider. But
the worth of the object of pursuit is at most — if at all — a necessary and not yet a
sufficient condition of legitimacy. Unless one accepts the duty to care for the child
according to its own needs — which also means looking after the world this child
will grow in — one cannot claim aright to have one's need for a child satisfied. In
other words: the right to have a child is inseparable from the duty to care for that
child according to its own needs, and someone who claims a right to have a child
must be conscious of the fact that in doing so he implicitly accepts the duty. Not
accepting the duty amounts to reducing the child to the status of an instrument. But
there is no right to reducing another human being to the status of a mere instrument
(see a'so Campagna 2005b).

The need for a child may not be considered exclusively asthe need for an instru-
ment that will serve to fulfill a certain purpose — even though the child may in fact
aso serve to fulfill that purpose. The need for a child is the need for a being who
has needs of its own, with at the very least some of these needs trumping the needs
of the persons who decide to have the child. When potential parents put forward
their need for a child, they should not forget that they are putting forward the need
for a being who will need them. The present need of the parents should be seen as
inextricably linked with the future needs of the child. And the child’'s need for the
parents’ caring for him or her is stronger than the parents' need for a child.

Those who claim aright to have a child should aways be conscious of the fact
that they are in a certain sense claiming a right to have duties. The child may well
satisfy their needs, but its presence automatically creates duties that will frustrate
many other needs of the parents. In the case of procreative needs, the future duties
towards the child should always prime the satisfaction of the parents’ present needs
(see a'so Campagna 2005).

5 The Case of Cloning

What consequences does this analysis have for the moral evaluation of a practice
like cloning? Two things should be said.

First point: a necessary condition for the moral legitimacy of cloning is that the
satisfaction of the need for achild also servesaworthwhile end, like saving amarital



116 N. Campagna

relationship, giving sense to one’s life, etc. Having recourse to cloning just to be
“in” or to make the headlines of the newspapers does not make recourse to cloning
morally legitimate. Thisfirst point entails a normative evaluation of needs and thus
also a criterion that will permit us to say that the need to give sense to one's lifeis
much more important than the need to be spoken of for a couple of weeks. Such an
evaluation cannot do without substantial elements.

Second point: if cloning is not the only possible means to satisfy the need for
a child, recourse to cloning is morally legitimate if and only if it isin the child’'s
interest to be cloned rather than engendered in a more traditional way. In other
words, even if one acknowledges a right to have a child, this right entails the duty
to engender the child in that way which best corresponds to its long-term interests,
aways bearing in mind that as parents of the child, one has a special duty to make
sure that these interests — and hence al so the needs giving rise to them — be satisfied.
I have no principled moral objection to reproductive cloning, but | do have princi-
pled moral objections to some types of intentions underlying the wish to have one’s
need for achild genetically amost like oneself satisfied. And | also have pragmatic
objectionsto lifting the implicit or explicit legislative ban on reproductive cloning.

It must be specified that the analysis given here does not tell us how the matter
should be regulated at the legidative level. A distinction should be made between
what is morally legitimate or illegitimate and what should be permitted or forbidden
or subsidized by the State. Given the fact that my moral approach implies an evalu-
ation of needs and also lays great stress on intentions, it cannot easily be translated
into a generally acceptable legal text. Nor should it, by the way, because the task of
moral philosophy is not to prepare blueprints for legislative texts, but to bring to the
mind of the legislator certain reference-points which should not be lost sight of .

6 Conclusion

To sum up the gist of the argument. We may acknowledge the existence of a procre-
ative need without having to accept the idea that the sheer existence of this need, its
felt strength or the mere number of people claiming to feel or have it automatically
gives rise to a right to procreate and a corresponding duty of the State to make
procreation possible. From a purely mora point of view, a right to procreate can
only be granted where the decision to procreate refers (a) to a worthwhile need of
the procreators that is to be satisfied by the child and (b) to the duties towards the
future child one assumes through the act of procreation, it being said that among
these duties we also find the duty to procreate the child in such a way that being
procreated in this way rather than in another way is beneficial to the child. Though
| deny the existence of a duty to procreate, as it was assumed to exist in the past, |
affirm the existence of aduty to care for the child one has engendered and thus also
to engender it if and only if one can and is prepared to care for it according to its
own needs. The right to procreate, if it exists, does not rest on a duty to procreate,
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but the duty to care adequately for the child rests on theright to procreate —if, again,
such aright exists.
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Needs, Capacities and Morality

On Problems of the Liberal in Dealing
with the Life Sciences

Marcus Diwell

1 Introduction

In this paper | discuss some basic assumptions of a modern, liberal ethos against
the background of the moral evaluation of the life sciences. It seems to me that
moral statements concerning the life sciences presuppose evaluative assumptions
that are partly in conflict with the scope of moral convictionsthat are covered by the
classical liberal ethos or palitical liberalism. | will especially focus on the ethical
neutrality concerning the moral evaluation of human needs and capacities. There-
forel will argue bioethics hasto reflect on a substantial criterion, not merely formal,
to weigh human needs and capacities. In the current debate Nussbaum and others
have proposed the ‘ capabilities approach’ as an Aristotelian framework for such a
moral evaluation. | will examine whether the notion of ‘human capabilities’ can
provide us with an evaluation criterion that is not arbitrary, yet substantial enough
to justify moral judgments in our current bioethical discussions. Afterwards | will
briefly propose a Kantian alternative to such a framework.

2 The Liberal Ethos

There is an important conviction we have about the treatment of the human body.
Treatment of the human body has to be legitimated by the decision making and
the self-understanding of the autonomous person. Hence, a person can decide what
others may do to his or her body, and can set limits by saying ‘you may not do
that to me’ That the individual person is the only one who can decide what will
happen to him or her it is morally important. Yet, if one’s capacity to control one’'s
own action is an important and morally justified limitation of the freedom of others,
then we are evaluating this capacity to control our own action in itself as valuable,
regardless of the aims we want to reach with our actions. In a specific way, the
idea that one can control what happens to one’s body belongs to the core of an
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ethos of the modern world. Socia contract theories discuss the legitimization of
institutions that can protect this control. Utilitarianism’s aim isto protect our liberty
and to coordinate the possibilities of preference fulfilment. As well in the centre
of the moral philosophy of Kant we find the autonomous, free and rational being
that gives laws to him/herself. Of course, the coordination of our actionsin a social
contract aswell as Kant'sidea of the lawgiver limits the scope of legitimate aimswe
can want to reach with our actions. Kant even thinks that the individua has some
dutiesto him/herself and that not everything one wantsto do to one’sbody ismorally
permissible but Kant defends these limitations of a person’s self-determination by
arguing that those prohibited actions would contradict important preconditions of
individual autonomy. Furthermore, he argues that these duties towards ourselves are
relevant for the way the individual treats him/herself (virtue ethics) and not for the
moral regulation of action in the public or legal sphere, so even if there are reasons
to assume that there are moral limits concerning the way we may treat our own
body, the individual is the only one who may set those limitations for him/herself.
No external institution is morally alowed to decide what happens with a persons
own body. For the liberal ethosit is further important to note that this value of our
ability of self-determination is not only one value next to others, but that it forms
the core of a liberal morality. The protection of human dignity and human rightsis
seen as an explication of such an ethos and this ethos is seen as indispensable and
universally binding.

This liberal perspective involves the conviction that we should evaluate neither
the ways of dealing with our own body nor our needs and desires as such from a
moral perspective. If someone wants to realize his homosexual desires, thisis fine
aslong as his partner agrees. The needs and desires are not morally bad or good as
such and whether he/she wants to develop specific capacities or not is something
one hasto decide. In the liberal ethos a direct evaluation of our needs and capacities
is only made in certain specific instances such as, for example, if our needs affect
the way we treat others. Sadistic desires, aggressive habits or the like are morally
problematic due to their impact on our behaviour towards others. Similarly, if our
desires affect our basic abilities for being an autonomous person (drugs, addictions)
or if young people are influenced in away that interferes with the development of
their basic abilities, then we will evaluate those needs and attitudes towards our-
selves directly. All these exceptions are related to the protection of the capability
of autonomous decision making of the individual. Needs and desires as such are
seen as morally neutral; they are like factual circumstances since we take them as
they are. That the autonomous individual is the only one who deals with his or her
own needs and capacities, and that others may do so only insofar as they are given
permission by the individual is morally relevant.

The development of regulations of (bio-)medicine after World War 11 was strongly
committed to thisliberal ethos. The whole regulatory framework is very much con-
centrated on the idea of protecting the self-determination of the patient concerning
the treatment of his or her body. The central role of patient autonomy and the es-
tablishment of the idea of informed consent is an indicator of that development
(Dworkin 1988). The historical reasons are well known, with the abuse of medical
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authority in Nazi concentration camps the need for more regulations in medicine
due to the development of biomedicine and the establishment of liberal societies
being some factors worth mentioning. In any case the ethos of informed consent
replaced the Hippocratic ethos. Therefore bioethics was mainly concerned with
problems that arise when the protection of the autonomy of the patient is of central
importance, e.g. how to deal with those who are not able to consent. Furthermore,
attention was drawn to the issue of how to protect the most vulnerable groups of
society from the unintended side-effects of informed consent, e.g. disabled people
who are in danger of being the victim of new discrimination by the developments
of biomedicine. A significant number of debates in bioethics are concerned with
regulatory problems regarding the implementation of aliberal ethos under complex
circumstances. Wefind the moral conviction concerning our self-determination with
regard to our own body at the core of alot of bioethical declarations. And in general
the protection of human dignity and human rightsisinterpreted in terms of individ-
ual self-determination and informed consent.? This implies that our body and our
needs and desires, are in a distinct sense morally neutral.

Of course these observations concerning informed consent have to be described
in much more detail. One relevant distinction shall be mentioned here: In recent
years many critical remarks have been made with regard to informed consent. These
criticisms are related to problems regarding the implementation of informed consent
in practice (a lot of bureaucracy etc.), the problem of how people can be made
competent enough to be able to give informed consent, and the overwhelming pos-
sibilities of medical choices to the problem of how to deal with informed consent
from a public health perspective. In this context it is important to distinguish be-
tween the value of patient autonomy that forms the evaluative basis of what has
to be morally protected and informed consent as an instrument of this protection.
Informed consent is implemented as a mode of protection and not as a moral value
as such. Morally there is the value of the self-determination of the patient that de-
serves protection. Under regulatory circumstances ‘informed consent’ became so
important because it seemed to be the most appropriate way of implementing this
protection, but if the practice of informed consent is criticized nowadays, a distinc-
tion has to be made between the criticism directed against the moral values behind
the idea of informed consent and the criticism of informed consent as an appropriate
instrument of protection.

3 The Liberal Ethos and the Developments in the Life Sciences

This liberal ethos came under pressure for severa reasons. It is important to
note that the liberal perspective is criticized by many authors beyond just those
who have fundamental objections to the liberal ideas, such as Hegelians, com-
munitarians and feminists. In the last decades the ethical debate has been ac-
companied by a criticism of the whole modern project. In old Europe the whole
project of liberal ethics was especially criticized in relation to its metaphysical
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presumptions which became suspect in the context of the ‘dialectics of
enlightenment’® and in Heidegger's criticism of metaphysics (Heidegger 1953).
Another prominent example is Elisabeth Anscombe’s criticism of ‘modern moral
philosophy’ (Anscombe 1958). Anscombe’s criticism is precisely related to the
problem of moral neutrality concerning human needs, desires and the human body.
Anscombe argues that Kant, Hume, Hobbes and Mill, despite all their differences,
commonly assume that our ideas of justice or moral obligations have to be legit-
imated by an idea of the independent individual and that for this legitimization
no recourse to a substantial psychology or anthropology is necessary or possible.
The birth of the modern moral subject, then, was accompanied by a destruction of
the historically grown sources of traditional morality.* This kind of criticism does
not focus on specific developments of the liberal world, but criticizes the whole
idea of autonomous self-determination of the individual as a starting point of moral
consideration. In conseguence, the whole idea of human dignity and human rights
came under pressure.

In this context we are not focussing on fundamental anti-modernist thinking or
the internal dialectics of modernity. | focus on problems concerning the liberal
framework by considering the development of the life sciences. So, even if we
accept the concept of freedom of decision-making about our own body and about
ourselves as the core of our moral convictions, there are several reasons why we can
doubt whether this is enough to provide answers to crucial questions in the actual
bioethical debates. | want to mention here some examples of discussionsin which |
think aliberal position seemsto be insufficient.

First, the liberal ethos seems only to be concerned with the application of new
technologies for the individual, but there are alot of ethical discussions about the
question of whether certain biotechnological methods should be developed at all,
e.g. cloning. Since the existence of such a technology will affect the life of ev-
erybody, we cannot simply delegate such questions to the decision making of the
individual. In several cases, the very existence of technologies in the life sciences
is of crucial importance to our self-perception, as well as to the scope of possible
actions. It seems that the libera ethos is blind to the development process of new
technologies and only wants to protect the individual against technologies that al-
ready exist, but given the impact of these technologies on our lives one could expect
some kind of ethical standard that shows us why the development of those tech-
nologies should be accepted by everybody. Moral evaluations of the development
of new technologies often seem to presuppose an evaluation of those needs that
are the reason for the development of those technologies. If reproductive medicine
is legitimated to create possibilities of assisted fertilization, the desire to have a
child of one’s own seems to be a legitimate reason to develop such a technology.
Another judgment of this kind would be to say that the desire of a couple to clone
ababy to replace alost child is a problematic desire. So, it seems that for the moral
evaluation of the development of new technologies, a value judgment concerning
human desires and capacities is necessary.

Second we have to evaluate desires and needs when deciding whether or not a
technology should be offered. Is the desire for a smaller nose a sufficient reason to
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offer cosmetic surgery? If we reject that this desire is a legitimate reason, we will
perhapsarguethat it is not atherapeutic measure against aniillness. Sincethedistinc-
tion between health and ilIness is not only a biological one, we will need a stronger
means of evaluation in order to make use of this distinction. If, in the case of cos-
metic surgery, we adopt a liberal solution, then we need a value judgment to justify
whether or not insurance companies must pay for the treatment. This issue became
more important in the context of the new debate about enhancement technologies
(Parens 2000; Presidents Council on Bioethics 2003). The scope of technologies
where the medical need isin doubt is continuously expanding. Drawing distinctions
regarding the legitimacy of different needs or desires seems to be unavoidable.

Third we have to make some general evaluations about the human body if we
want to prevent modern technologies from even being used to produce disabilities.
A very striking example is that of a deaf couple that have the desire to have a
child that is also deaf. Can their desire justify the use of pre-implantation genetic
diagnosis (PGD)? The deaf couple can refer to the fact that deafness is accepted as
a specific way of living, as a‘culture of the deaf’ in its own right. If we accept the
use of PGD for that purpose, we accept that medical technologies are used for the
fulfilment of the wishes of parents and are used to produce a disability. If not, we
have to answer the question of what makes the desire of the deaf couple so different
from the desire to have a so-called healthy child. How is such ajudgment possible
without a substantial evaluation of the relevant desires and wishes?

Last but not least, the discussions about prioritiesin the healthcare system force
us to extend the scope of necessary valuations in moral judgments. If we argue
for priorities in the health-care system we seem to presuppose a non-arbitrary and
substantial notion of human flourishing that guides the formation of a hierarchy of
important goods. We can, of course, delegate this solely to the market, but thismeans
that we make no attempt at al to offer amoral legitimization for these priorities.

4 Bioethical Approaches and a Substantial Criterion

There are seemingly several discussions in bioethics where both the ethos of au-
tonomous decision making and the del egation of decision processesto theindividual
patient are insufficient for an ethical evaluation. This ‘insufficient’ isnot meantin a
kind of intuitionist sense that the consequences are not meeting our moral intuitions.
That would not be a strong argument since there may be reasons to reconsider those
intuitions: they may be wrong. ‘Insufficient’ here means that this ethos is unable to
formulate moral judgments on the basis of its own resources. It will have to refer to
other kinds of belief, such as the presupposition that scientific progressisavaluein
itself or a belief that modern institutions will have the capacity to deal with the side
effects of new technologies. These convictions may be true, but they go beyond the
argumentative capacity of the liberal ethos itself.

Up to now we have not been given areason to think that theliberal ethosiswrong.
We have only seen that we are not ableto give amoral judgment in several bioethical
discussions without making value judgments concerning our bodies and our needs
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and without making some anthropological assumptions. If we take this tension be-
tween the modern ethos and the need for those evaluations into account, it seems
to be unavoidable that we must find an evaluation criterion that allows for moral
evaluations of needs and desires to a degree such that we can hope to find answers
in these bioethical discussions. Also, the criterion must be (justifiably) universal or
general. | will call thisa‘substantial criterion’ because it must have enough content
for amoral evaluation of needs and capacities. This does not mean that the criterion
has to determine the value of specific needs and capacities from all perspectives. It
is possible that some capacities are of value to me only insofar as | want to reach a
specific goal in life. Such a capacity would be valuable in the context of a specific
idea of agood life. A substantial criterion does not have to, or perhaps even should
not, imply a sufficient determination of the value of needs and capacities from the
perspective of, say, a perfectionist ethics (Hurka 1993). A ‘substantial criterion’ will
only help usto determine whether such needs and capacities are morally valuable in
the sense that it is morally obligatory, permissible or prohibited to develop specific
capacities or to fulfil specific needs. Whether such a moral criterion is available is
not obvious and is not self-evident. It is not self-evident that such a criterion can be
formulated to an extent that is concrete enough for our bioethical debates, but these
are the questions that should be discussed in detail.

Before we have alook at concrete proposals to formulate such a criterion, some
remarks concerning the need for it are necessary. The mainstream of bioethical ap-
proaches will try to avoid formulating a substantial criterion. This will be the case,
for example, in a procedural approach like discourse ethics. In concrete bioethical
discourses there are only two options open to such an approach: Either the evalua-
tion of our needs and capacitieswill be an issue discussed in the discourse, in which
case we necessarily have to ask on what the search for an evaluation criterion can
be based, or asubstantial criterion with regard to the preconditions of the procedure
as such will have to be found, e.g. by arguing that only those capacities that are
compatible with the preconditions of the discourse procedure are morally valuable.
In the first option the whole question of the legitimization of a substantial criterion
would reappear in the context of the discourse, in the second option the approach
would propose a substantial criterion of its own.®

Similar things could be said concerning the theories of prima-facie duties or
mid-level principles, like those of Beauchamp/Childress (Beauchamp and Childress
2001; Duwell 20064). We would need a substantial criterion in the application of
such an approach. Judging the relative relevance of the four principles regarding
the urgency and importance of prima-facie duties already presupposes that we have
some value standards in the background. Thejustification of this evaluative standard
is precisely the issue in question. Theories like casuistry, particularistic or contex-
tualistic approaches are in a similar situation.® In their attempt to stick to concrete,
practical debates, systematic explication and justification of criteriaand principlesis
avoided. The evaluative assumptionsimplicitly play arole here, but in acompletely
unclear and uncontrolled way.

The urgency for a justification of a substantial criterion has even increased in
the development of bioethical debate. Casuistry and principlism are methods for
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bioethical debates that could be successfully applied in contexts where established
practices exist and where standards of good practice are generally accepted. If we
arein aclinica setting where we have no doubt about what a good doctor has to
do, we can try to transfer the characteristics of accepted evaluations in one case to
other more complex cases. The characteristics of the bioethical debate, however, are
increasingly changing with regard to the kind of questions that are at stake. We are
confronted with discussions that do not concern extreme medica cases. Bioethics
is confronted with the challenge that the creation of the relevant knowledge and
the development and the perspectives of the technologies as such require moral
evaluation. Bioethics has to face the fact that newly developed technologies can
be implemented in very different cultural contexts and that the development of the
life sciences is accompanied by a lot of unforeseen implications. The challenge of
biomedicine is not primarily that bad people can use technologies for bad aims or
that some technologies are inherently bad; rather, the central challenge is that we
are faced with substantial research activities with increasingly globa importance
and a strong impact on our lives while we do not know what the possibilities of
technological applications may be in the future. We do know that the applications
will bein very different cultural, political and institutional contexts. Taking thisinto
consideration, it seemsinadequate to use methods for eval uating such developments
in the life sciences that depend on moral convictions that are shared only in specific
cultural and political circumstances. To meet this challenge, bioethics hasto become
moral philosophy in a much more fundamental sense and that implies what | have
called the discussion about a substantial criterion.

5 Capabilities Approach

A promising proposal is offered by the ‘ capabilities approach, anotion that is used
in very different contexts. There is some intuitive plausibility to the claim that ca-
pabilities necessary for human flourishing should be protected and supported. This
notion seems especialy fruitful for bioethics, sinceit seemsto beintrinsically linked
to the idea of medicine. Medicine should help people in cases where fundamental
capabilities are endangered. This notion is furthermore closely linked to the idea
of “human rights.” Rights protect fundamental capacities or empower us to develop
and enlarge the spectrum of relevant capabilities. Determining which capacities are
relevant for human beings to be able to discuss the content of human rightsis nec-
essary. Each concept of rights presupposes an idea about what kind of capacities
are endangered. If we assume that we should have freedom of speech, for example,
we presuppose that free communication and articulation are valuable and can be in
danger. If we enlarge the spectrum of assumed rights, we suppose that the potential
threats are changing. This has happened in recent decades in the debate on the envi-
ronment. We realized that the destruction of nature could destroy the preconditions
of our existence and that the scope of moral obligations had to be extended. Further-
more, we are in general presupposing that others, society and political ingtitutions,
should respect our fundamental freedoms, but we also assume that the community
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should support us, at least to some degree, in the development of our capacities. We
think that children worldwide have a right to education and we think that people
with disabilities or people in difficult social situations should be supported, at |east
to some degree. The entire propaganda for the development of biomedicine makes
the assumption that governments have a moral obligation to use a significant amount
of their available budgets for the development of biomedicine. We presuppose that
there is a strong obligation to make large efforts to make people’s lives easier, to
provide the possibilities for medical treatments against Alzheimer’s, etc. There is
some intuitive plausibility to the idea that we are morally obligated to protect and
support the capabilities of human beings and there is some plausibility in the as-
sumption that this protection of human capahilities should be the central criterion
for deciding which moral obligations we have — a criterion that could be used to
solve moral conflicts.

Amartya Sen has used the notion of *human capabilities’ asacriterion to measure
and compare the welfare level of different societies.” He seems to presuppose that
we are morally committed to support equal life standards and that the notion of
capabilities should function as an instrument for this measurement of the standard
of equality. However, he does not tell us very much about why we have an obliga-
tion to protect human capabilities or why that is morally significant at al. Martha
Nussbaum has in several books presented a list of human capabilities that are, she
argues, essential for human existence. She further argues that the preconditions to
develop those capabilities should be guaranteed in the entire world.? She internally
links this notion of capabilities to the notion of rights. Everybody has a right to
the preconditions for the development of his or her capabilities. What is, in several
respects, unclear in Nussbaum’s approach is the internal structure of the list: First
of all, she does not tell us why we have an obligation to act according to these
capabilities. In her Aristotelian view, the essential importance of some capacitiesfor
a‘human’ existenceis sufficient for her to assume their moral importance, but since
she defends the claim that the capabilities ground the notion of rights, much more
argumentation is needed. She hasto defend why, in a strong sense, it isimmoral not
to act according to those capabilities and why everybody can expect othersto act in
this way. Secondly, there is no clear structure to her list of capabilities. Nussbaum
mentions that the list should not be seen as a description of necessary preconditions
of agood life but as a survey of the relevant aspects of aflourishing life. We cannot
imagine a good life in which these aspects are not fulfilled, but are all of these
capabilities of the same importance? If they are, then the list is so broad that it is
unhelpful as a guide to resolving conflicts between different capabilities. So, if such
a capabilities approach should have more than merely heuristic importance there
should be more than a checklist of things that are — more or less — morally relevant
and if the list really should provide us with a moral criterion, there should be an
argument about a kind of non-arbitrary hierarchy in the list. Within an Aristotelian
framework, however, the basis of such a hierarchy is not clear.

Besides the problem of the normative force of the capabilities and the internal
hierarchy of thelist, there should be some answer to the question of whether the pro-
tection of human capabilities is an exclusively moral criterion. In many bioethical
discussions it is important to know whether we are only obliged to protect human
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capabilities or whether the protection of animals and the environment is of moral
importance in itself. Nussbaum’s new book Frontiers of Justice is concerned with
guestions such as these. Nussbaum wants to show that the capabilities approach has
some strength in comparison to contract theories, especialy when we are dealing
with the question of to what extent vulnerable people in poor countries, disabled
people and animal s have to be taken into moral consideration. In Frontiers of Justice
she holds that the capabilities approach isto be interpreted in the line of Rawls's po-
litical liberalism without the limitations of a contract theory. She defends a concept
of dignity without relating it to Kant’'s concept of personhood. This concept of dig-
inity is, however, an Aristotelian concept of dignity (Nussbaum 2006: 159-160) that
defines the dignified life in terms of fulfilment of the necessary capabilities. Here
Nussbaum defends the claim that animal capabilities must be protected analogously
to human capabilities. She even defends the position that human dignity is only our
species-specific form of dignity, whereas for horses a kind of horse dignity has to
be supposed. That this concept has very much to do with Aristotleis not very likely,
but how far one can use the concept of dignity in the Kantian sense of prohibition
of treating entities that have dignity as means only, without referring of notion of
personhood is also unclear. For Kant the fact that the rationa being is capable of
setting goals for him/herself is the central reason why we should not treat those
rational beings as means only. It is furthermore unclear what the normative impli-
cations are of being an entity with dignity. In the chapter about animals we learn
that sterilizing or killing animalsis alowable, if this seemsto be appropriate (ibid.:
371). Thus a systematic explication of what moral consequences flow from being
a dignified being is missing. Furthermore an explication of why animals, and not
plants and landscapes, should have such amoral statusis also lacking.® Concerning
moral status Nussbaum writes: ‘Instead, we should adopt a disjunctive approach: if
acreature has either the capacity for pleasure and pain or the capacity to movement
from place to place or the capacity for emotion and affiliation or the capacity for
reasoning, and so forth (we might add play, tool use, and others), then that crea-
ture has moral standing.’ (ibid.: 362). Why we should give mora consideration to
all those creatures, what the normative implications are if a being has such moral
status and whether or not all of these moral statuses are of the same importance is
very unclear. Frontiers of Justice has made unclear what seemed to be clear in the
capabilities approach up to now.

6 Kantian Perspectives

My objections are not motivated by as negative an attitude against the capabilities
approach as it may seem. My aim was to make a brief inventory of the problems
that have to be answered before the notion of human capabilities can function as
amoral criterion; and answers — | think —will not be found within an Aristotelian
framework. If human capacities have to be protected because they are necessary for
human flourishing, then it is not clear from where the normative force comes. How
can the fact that one needs some goods in order to live a flourishing life stand as a
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reason to expect that others have the obligation to give these goods to me? We have
to think of the fundamental interrelation among (@) the relevance of some capacities
to us (b) our vulnerability and dependency on others for protection, and (c) moral
obligation. We can only claim that everybody should act in accordance with the
protection and the support of our fundamental capacities if we can show that there
isafundamental interrelationship between those capacities and the sources of moral
normativity. Our agency is the reason that there can be mora obligations at all.
Without the ability of human beingsto take the interests of othersinto account there
would be no moral obligation whatever. Human capacities are of central moral im-
portance only because human beings, as bodily existing beings, are vulnerable and
depend on the protection of others and, at the same time, are capable of action and
capable of morality. Only if we are able to keep in mind the relation between moral
obligations, our vulnerability and our agency as a necessary interrelation, can we
have areason to think that the protection of human capabilities has normative force.

In this line of argument one should expect that the Kantian notion of human
dignity can provide us with a perspective from which to develop a substantial
criterion.'” If we relate human capabilities to human agency as the source of moral
obligations, we find an evaluative standard that allows for ahierarchical perspective
on our capacities. Not all human capacities that are important for agood life are on
the same level, but the necessity of them for the possibility of being a moral agent
will be the angle from which the importance of capacities has to be judged. The
eva uative standard will then not be in concurrence with the basic liberal idea that
self-determination with regard to our body is the starting point of a moral ethos. On
the contrary, it will show that our existence as an autonomous agent is the standard
that hasto be protected. That approach, however, will deny that the consequence of
such an ethos of the autonomous agent is that all bioethical debates can be solved
by referring to the decision of the agent and that the freedom of informed consent is
the core of the goods that have to be protected through bio-political measures. If we
have to protect the conditions of agency for everybody first of all, we have to realize
that there are some measures that are more urgent than others and this will provide
us with some hierarchy of relevant goods. In several respects, the application of
such ameasure will not differ very much from Nussbaum’s version of a capabilities
approach. For example, | agree with Nussbaum that having the freedom to play,
having the possibility to have aesthetic experiences and so on is important for our
existence as moral agents, but | think we have to argue for the normative force of
these judgments and we have to establish a hierarchy of morally relevant goods if
such a concept isto play arelevant rolein bioethics.

Notes

1 Jonsen 1998; Diwell and Neumann 2005.

2 See Beyleveld and Brownsword 2001.

3 It is worthwhile to mention that at least Adorno’s criticism of the modern subject criticizes the raping
of the subject in modern society through the idea of abstract rationality, but the idea of the emancipation
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of theindividual is always the normative basis of his criticism. Especialy in his Minima Moralia one can
see that he even criticizes the modern myth of the individual by referring to the value of individualism
(Adorno 1951).

4 Also see the discussion of Anscombe's approach in O’ Hear (2004). A similar criticism can be found in
Maclntyre (1981).

5 In the debate between Habermas and Apel an discourse ethics it seems that Habermas chose the first
strategy while Apel initially argued for the second strategy (Apel 1976). In his new book on bioethics
however, Habermas's idea concerning the dignity of humankind includes something like a substantial
criterion (Habermas 2001).

6 Arras 1999; Dancy 2004; Jonsen and Toulmin 1988; Jonsen 2005; Steigleder 2003; Willigenburg 2005.
7 Hefirst introduced this notion in Sen (1980).

8 Nussbaum 1988, 2000a. The most recent version of the list can be found in: Nussbaum 2006:76-78.

9 Balzer et al. (1998); Diwell (2006a); Taylor (1986); Warren (1997).

10 |n that line: Gewirth 1978, 1996; Steigleder 2002.
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Moral Judgement and Moral Reasoning

A Critique of Jonathan Haidt

Albert W. Musschenga

[...] what readers can hope to achieve after working through
the book.

® They should have improved their reasoning skills (such as
identifying and evaluating reasons, conclusions, assump-
tions, analogies, concepts and principles), and their ability
to use these skills in assessing other people’s arguments,
making decisions and constructing their own reasoning.
[-.]

® They may have strengthened certain valuable tendenciesin
themselves—to reason, to question their own reasoning and
to be fair minded

(Thomson 1999: 3).

One of the courses | offer to Ba-students in philosophy is on ethical theory and
moral reasoning. The goal of this course isthat students learn what moral reasoning
is and what the relevance of ethical theoriesisfor moral reasoning. They aso need
to make the exercises from Anne Thomson's Critical Reasoning in Ethics. At the
end of the course they have to write, as atest, a paper in which they set up amoral
argument on a certain subject. | hope, of course, that they not only learn some rea-
soning skills but will also improve their moral judgements. | assume that reasoning
skills contribute to taking better and more justifiable standpoints. | also assume that
reasoned judgements will be translated into action. Am | right?

Most psychologists agree that there are two types of cognitive processes or ‘rea-
soning systems'. Roughly, one system is associative and its computations reflect
similarity and temporal structure; the other system is symbolic, and its computations
reflect arule structure (Sloman 1996). Stanovich and West |abelled these systems or
types of processes ‘ System I’ and ‘ System |1’ (Stanovich and West 2000). Thereis
now considerable agreement on the characteristics that distinguish the two systems.
The operations of System | arefast, automatic, effortless, associative, and difficult to
control or to modify. The operations of System |1 are slower, serial, effortful, and de-
liberately controlled; they are also relatively flexible and potentially rule-governed.
The perceptual system and the intuitive operations of System | generate impressions
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of the attribute of objects of perception and thought. These impressions are not
voluntary and need not be verbally explicit. In contrast, judgements are always ex-
plicit and intentional, whether or not they are overtly expressed. Thelabel ‘intuitive’
is applied to those judgements that directly reflect impressions. Asin several other
dual-process models, one of the functions of System Il isto monitor the quality of
both mental operations and overt behaviour (Kahneman 2003: 1450-52).

Recent studies show that most of our judgements are not simply the outcome
of conscious — System |l —reasoning. To alarge extent, they are intuitive and auto-
matic — System | —responsesto challenges, elicited without awareness of underlying
mental processes (Bargh 1996; Bargh and Chartrand 1999). Moreover, people are
often not very adept at describing how they actually reached a particular judgement
(Nisbett and Wilson 1977). In hisby now famous article‘ The Emotional Dog and Its
Rational Tail: A Social Intuitionist Approach to Mora Judgment’, Jonathan Haidt
extends these findings to the area of moral judgements (Haidt 2001). Haidt thinks
that especially philosophers and moral psychologists working within the rationalist
(Kantian) tradition overestimate the causal role of formal reasoning — of System Il —
in moral judgement (815). He argues that moral judgements, in addition to being
largely intuitive, typically amount to post hoc reasoning with a defensive character
after ajudgement has been made (818f.). Moral reasoning issimilar to the reasoning
of lawyers who construct justifications for antecedent intuitive judgements (820f.).
People may at times reason their way to ajudgement by sheer force of logic, overrid-
ing their initial intuition. However, such reasoning israre (819). Moreover, referring
to sources such as Blasi’s review on the literature on moral cognition and moral ac-
tion (Blasi 1980), Haidt states that the relation between moral reasoning and moral
action is much weaker than that between moral emotion and moral action (823f.).

Haidt's approach of moral judgements is descriptive and explanatory. He is well
aware of the limits of this approach. That is why he stresses that his view on how
moral judgements are made is not a claim about how they should be made (815).
He also knows that we cannot always trust our intuitions. Haidt does not deny that
deliberate reasoning takes place and is necessary. He saysit israre. If the only point
of disagreement between Haidt and mora philosophers would be the frequency of
deliberative reasoning, more and refined empirical research should prove who is
right. However, Haidt is also sceptical about the power of deliberative reasoning.
First, its power to correct intuitive judgements is limited, since moral reasoning
is largely post hoc, biased and not objective (821ff.). Second, its impact on moral
action is weak, much weaker than that of moral emotion (823f.). If Haidt isright in
hisview on moral reasoning, many moral philosophers, especially those standing in
the Kantian tradition, should revise their belief in the role of deliberative reasoning
in producing moral judgement and in its power to influence action. Haidt is not
only an empirical socia psychologist, he is aso, as many psychologists who study
morality, a Humean in his view of the role of reason. It is not clear to what extent
his views on the role and the power of reasoning are corroborated by his empirical
work.

My objective in this paper is to critically examine Haidt’'s view that moral rea-
soning is post hoc, biased and unable to actually motivate action. In Section 1 | start
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with summarising Haidt's views. To clarify how much they arein need of correction,
| chart in Section 2 the reliability of intuitive judgements. | argue, in Section 3, that
Haidt does not do justice to the actual role of moral reasoning. In Section 4 | discuss
how we can counteract the weaknesses in the reasoning process signalled by Haidt.
In Section 5 | examine Haidt’s views on the relation between moral reasoning and
moral action.

1 Haidt’s Social Intuitionist Model

Before giving a quick sketch of Haidt's theory of mora judgement and moral
reasoning which he calls ‘the social intuitionist model’ (SIM), | summarise the
definitions of his central concepts. Mora intuition he defines as ‘. .. the sudden
appearance in consciousness of a moral judgment, including an affective valence
(good-bad, like—dislike), without any awareness of having gone through steps of
searching, weighing evidence, or inferring a moral conclusion. Moral intuition is
therefore the psychological process that the Scottish philosophers talked about, a
process akin to aesthetic judgment. One sees or hears about an event and one in-
stantly feels approval or disapproval’ (818). His definition of moral judgementsiis:
‘... evaluations (good vs bad) of the actions or character of a person that are made
with respect to a set of virtues held to be obligatory by a culture or a subculture’
(817). Moral reasoning is defined as ‘. . . conscious mental activity that consists of
transforming given information about people in order to reach a moral judgement.
To say that moral reasoning is a conscious process means that the process is in-
tentional, effortful, and controllable and that the reasoner is aware that it is going
on’ (818). Note that Haidt does not mention states of affair as objects of moral
judgement and that in his view moral judgements are always relative. Note also that
for Haidt moral reasoning is always a conscious mental activity.

Haidt's SIM is composed of four principal links or processes the existence of
which, according to him, is*. . . well established by prior research in some domains
of judgment, although not necessarily in the domain of moral judgment’. (Haidt
2001: 818f.). Thefirst is the intuitive judgement link, already sufficiently described
above. Theintuitive processis, according to Haidt, the default process. The second
oneisthe post hoc reasoning link. Moral reasoning is an effortful process, in which
a person searches for an argument that will support an already-made judgement.
Thethird link isthe reasoned persuasion link. Moral reasoning is produced and sent
forth verbally to justify one's already-made judgements to others. Such reasoning,
Haidt says, can sometimes influence other people, although moral discussions and
arguments are notorious for the rarity with which persuasion takes place. Haidt hy-
pothesises that reasoned persuasion works not by providing logically compelling
arguments but by triggering new affectively valenced intuitions in the listener. The
social persuasion link is the fourth link. The mere fact that friends, allies and
acquaintances have made a moral judgement exerts, according to Haidt, a direct
influence on others, even if no reasoned persuasion takes place. These four links
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congtitute the core of SIM. The core of this model gives moral reasoning a causal
role in moral judgement but only when reasoning runs through other people. SIM
posits that moral reasoning is usually done interpersonally rather than privately.
The full model includes two other links. The fifth one is the reasoned judgement
link. Mora reasoning occurs when intuitions conflict or when the social situation
calls for thorough examination of all the facets of a scenario (820). People may
at times reason their way to a judgement by sheer force of logic, overriding their
initial intuition. However, such reasoning is, according to Haidt, rare. The sixth link
is the private reflection link. Thinking about a situation a person may, e.g. by role
taking, spontaneously activate a new intuition that contradicts the initial intuitive
judgement. Private reflection is also rare.

2 The Reliability of Intuitions

Intuitive reasoning makes use of heuristics — mental short-cuts or rules of thumb.
Heuristic operate through a process of attribute substitution (Kahneman and
Frederick 2002). They are used when people are interested in assessing a ‘target
attribute’ and when they substitute a ‘heuristic attribute’ of the object, which is
easier to handle. The use of heuristics gives rise to intuitions about what is true
or right. Well-known are the heuristics that reduce the complex tasks of assessing
probabilities and predicting values to ssmpler judgemental operations (Kahneman
and Tversky 1974: 1124). These heuristics usually work well, but may sometimes
|ead to severe and systematic errors. Kahneman and Tversky investigated the biases
and the errorsin probability assessments.

Only recently researchers have started to investigate the possibl e errors caused by
intuitionsin the moral and political domain. Baron conducted extensive research on
intuition and error in public decision-making (Baron 19944, 1995). He showed that
people following their moral intuitions may generate nonoptimal or even disastrous
consequences. Thereistill little work done on the errors produced by moral heuris-
tics. Mora heuristics often represent generalisations from a range of problems for
which they are well-suited (Baron 1994b). According to Sunstein, moral heuristics
become a problem when they are wrenched out of context and treated as freestand-
ing or universal principles, applicable to situations in which their justifications no
longer operate (Sunstein 2005). Sunstein points to a number of heuristics that lead
to errors. He distinguishes four categories of heuristics: those that involve moral-
ity and risk regulation, those that involve punishment, those that involve ‘playing
God' — particularly in the domains of reproduction and sex, and those that involve
the act-omission distinction. For reasons of space, | will only mention two heuristics.
We condemn people who knowingly engage in acts that may or will result in human
deaths. At the same time, we do not disapprove of people who, e.g., fail to improve
safety measures while believing that there is a risk but appearing not to know for
certain that deaths will ensue. Sunstein suggests that a moral heuristic makes us
condemn the former people. Another heuristic which Sunstein suggestsis ‘Do not
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play God' or, in secular terms ‘Do no tamper with nature’. This heuristic might
explain the wide-spread repugnance against e.g. cloning.

L et us assume that we do use moral heuristicsin our everyday moral judgements.
Contrary to heuristics in probability assessments, there is no neutral, theory-
independent standard for determining when the use of moral heuristics leads to an
judgemental error. Baron derives his standards from utilitarianism. Sunstein does
not really discuss this question. His main point is that the presence of moral heuris-
tics can be accepted by people of diverse genera (ethical) theories.

3 The Role and Nature of Moral Reasoning

I think that most moral philosophers have no problem in accepting Haidt's find-
ings on the automaticity of moral judgements and on the prevalence of biases in
everyday moral reasoning. More controversial is his downplaying of the role of
reasoning. Haidt’s view on moral reasoning can be unpacked into four related state-
ments: (1) moral reasoning is usually post hoc and defensive (‘lawyers’ reasoning’),
(2) only when reasoning runs through other people, moral reasoning has a causal
role in moral judgement, (3) deliberative reasoning and reasoned judgements are
rare, and (4) moral reasoning is biased. | consider these pointsin this order.

(ad 1) According to Haidt’s SIM, the intuitive process is the default process,
which regulates everyday moral judgements in a rapid, easy and holistic way. Re-
ferring to Nisbett and Wilson (1977), Haidt states that moral reasoning is generally
apost hoc construction intended to justify automatic intuitions (823). Isheright?In
my view thisis at best the case to alimited extent. Usually we only take a defensive
stance — and ‘reason like alawyer’ —when we have a firm intuition about an issue.
If a pro-lifer says, at a meeting of consociates, that the destruction of superfluous
in vitro fertilised eggs is murder, no one there will ask him for supporting reasons.
Moral discussions generaly start within a group of people who are not al like-
minded. Someone who is passing a judgement, is challenged to provide supporting
reasons. After exchanging arguments, this person might be able to convince his
discussion partners. Or he himself might become convinced by his partners’ coun-
terarguments. However, when we engage in a moral discussion, we often start not
with a firm but with a rather weak intuition. We use the exchange of opinions and
reasons to test the plausibility of thisintuition. If the intuition is not defendable, we
drop it. Even if we do not immediately and publicly concede that our initial opinion
is no longer tenable, we may change our view afterwards. Thus, contrary to Haidt,
| argue that people who participate in a moral discussion not aways behave like
lawyers. They are often willing to become convinced of the opposite of their initial
intuition.

Thereis still another argument against the idea that moral reasoning is post hoc.
Haidt believes that many moral intuitions, e.g. sympathy, reciprocity and loyalty,
are partialy built in by evolution (826). Moral development then is primarily a
matter of the maturation and cultural shaping of these intuitions (828). Because of
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its cautious formulation (* many moral intuitions', ‘partialy built in by evolution’),
it is hard to argue against this view. Haidt does not mention that at least some of
our intuitions are the product of discussion and deliberation. Reasoned judgements
can become automatic. Let me give an example. Many people who are vegetarians,
have been raised within families where the eating of meat was normal and morally
unproblematic. These people once must have come to the conclusion that eating
meat ismorally wrong. In the course of time not eating meat has become a habit for
them. If they are asked for their view on the slaughtering of animals, they won't have
any problem in giving their judgement. Their judgement has become intuitive and
automatic; it does not require deliberative reasoning. However, it is a post-reflective
and not a pre-reflective intuition.

(ad 2) Aswe have seen, the core of Haidt’s SIM gives moral reasoning a causal
rolein moral judgement, but only when reasoning runs through other people. He hy-
pothesises that reasoned persuasion works not by providing logically compelling ar-
guments, but by triggering new affectively valenced intuitions in the listener. Many
people will know the experience that sometimes new intuitions pop up during a
discussion. These intuitions may be triggered by what the conversation partner said,
but sometimes they just emerge from the processes going on in one’s mind. They
are just a by-product of the discussion. Discussions often are merely exchanges of
beliefs and convictions, not specifically aimed at determining whose judgements
are supported by the best reasons. However, sometimes, usually when opinions con-
flict, we do have argumentative discussions. Imagine that you have a friend who is
speciesist. She believes that we do not owe animals much moral consideration since
they are amoral beings lacking (self-)consciousness, intelligence and sophisticated
forms of communication. You happen to have got Frans De Waal’s Our inner ape
(2005) as apresent for your birthday. Thisbook contains awealth of evidence which
you usein the discussion with your friend. In thelight of al the evidence your friend
comes to the conclusion that her intuitions about animals are no longer tenable. The
discussion causes her to see chimpanzees, gorillas and bonobos in a different light.
She now realises that they are much more alike humans than she thought before. So
conversion induced by reasoning is, in my view, possible (see also: Saltzstein and
Kasachkoff 2004: 275).

(ad 3) In Haidt’s view moral reasoning occurs when intuitions conflict or when
the socia situation calls for thorough examination of all the facets of a scenario
(820). First, reasoning does not only occur when intuitions conflict. Reasoning also
occurs when moral intuitions conflict with moral convictions. Moral judgements
often result from a process in which stereotypic attributes are used for identification,
categorising and inference. In her discussion of Haidt, Fine (2006) refersto research
by Monteith and colleagues showing that people do not apply activated stereotypes
to stereotyped groups if they believe that it is unacceptable (Monteith et a. 2002).
She concludes from these findings that controlled cognitive processes can intervene
prior to social judgement formation (2006: 91). Fine also thinks that the model
proposed by Monteith et al. suggests that an individual’s conscious reflection on
their automatic responses may eventually lead to the successful ‘automatisation’ of
prejudice control (2006: 91f.).
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Second, it is not entirely clear what kind of situation Haidt has in mind when
saying that moral reasoning also occurs when the social situation calls for thor-
ough examination of all the facets of a scenario. The following example may clarify
that. When a political party proposes to lower the income tax, a lot of people will
not immediately have an intuitive judgement about it. It is always nice to have
the’” command over a larger part of one's income, but | would like to know how
the government should compensate the lower revenues. It might lead to lowering
the social benefits or an increase of tuition fees, both of which | would deplore.
Lowering theincometax isacomplex issuethat affectstheinterests of many parties.
However, complex multi-party issues are not the only ones that cannot be expected
to be aready covered by intuitions. There are also many novel issues. For example,
should wetry to control the processesthat are responsible for ageing?Isit justifiable
toinvest public money in that kind of biomedical research? There are many complex
and novel situations which are probably not covered by intuitions. So it is not clear
why Haidt thinksthat deliberative reasoning israre. In hisreply to similar critique by
Pizarro and Bloom (2003), Haidt repeats that people can agonise over a discussion
and can have conflicting intuitions. He recognises that deliberative reasoning takes
place, but holds on to the view that it is rare. Haidt nor his critics provide evidence
for their belief on the frequency of deliberative reasoning. So this issue remains
undecided.

(ad 4) If adua process model is appropriate for a theory of moral judgement,
one has, according to Haidt, to specify the relationship between the intuitive pro-
cesses and the reasoning processes (2001: 820). He raises the possibility that the
reasoning process is the ‘smarter’ but cognitively expensive process that is called
in whenever the intuitive process is unable to solve a problem cheaply. According
to him evidence does not corroborate that deliberative reasoning is smarter. This
is because two major classes of motives have been shown to bias and to direct
reasoning. The first class he calls relatedness motives. People tend to agree with
their friends and alies. Their judgements highly influence their own judgements.
Desire for harmony and agreement have strong biasing effects on judgements. The
second class of motives he calls coherence motives. The existence of these motives
was established in the research on cognitive dissonance (Festinger 1957). This re-
search showed that peopletry to keep their attitudes and beliefs congruent within the
beliefs and attitudes that are central to their identity. They tend to ward off evidence
that threatens these identity-constitutive attitudes and beliefs. This tendency leads
to accepting evidence supporting their prior beliefs uncritically, while subjecting
opposing evidence to much greater scrutiny (Lord et a. 1979).

According to Haidt, these two classes of motives explain why people often be-
have like ‘intuitive lawyers and not like ‘intuitive scientists'. Let me assume, for
the sake of argument, that the evidence for the existence of the relatedness and the
coherence motives is conclusive. If present, these motives threaten the objectivity
and openness of reasoning. Such moral reasoning can indeed, as Haidt argues, be
compared to the reasoning of lawyers. It is not the prime duty of lawyersto find the
truth, but to defend the interests of their clients. Lawyers indeed examine the evi-
dencefor the allegations against their clients more closely than exempting evidence.



138 A.W. Musschenga

They search for the best arguments they can find to prove that at least reasonable
doubt is possible. | have no ground to deny that we often do reason like lawyers.
Rather than engaging in an open discussion, we often try as long as possible to
defend our antecedent standpoints. My point is that we do not and cannot always
reason like lawyers. As | argued above, in many situations we do not have clear
intuitions. And if we do have an intuition, we are often prepared to drop it if thereare
too many reasons pleading against it. Moreover, as | will argue in the next section,
we need not always be the non-voluntary victims of biases.

4 Can the Biases of Moral Judgements be Corrected?

Moral intuitions are not always reliable. However, for severa reasons deliberative
reasoning appears, in Haidt's view, to be inappropriate for counteracting the biases
and errors of intuitive judgements. One reason is that reasoned judgements rarely
are able to completely replace the initial intuitions. This might be connected to the
fact that reasoned judgements are seldom translated into actions. Another reason is
that deliberative reasoning itself is not objective and free from biases. Haidt rec-
ommends ‘. ..to try to treat moral judgment style as an aspect of culture and try
to create a culture that fosters a more balanced, reflective and fair-minded style
of judgment’ (2001: 829). Here he thinks of Kohlberg's ‘just community schools'.
Last but not least, people should get other people to help them improve their judge-
ment. Discussions with wise and open-minded persons, and exchanges of reasons
and evidence can help one trigger a variety of intuitions. Haidt thinks that, as more
conflicting intuitions are triggered, the final judgement might be more nuanced and
ultimately more reasonable (829). | am not sure what Haidt means by ‘reasonable’,
but, apart from that, these suggestions seem sensible. Discussions, especialy with
wise, experienced and open-minded people, may help us see an issue from diverse
points of view. Further research is required to examine whether these suggestions
really work.

Surprisingly, Haidt also suggests that it may be possible to use SIM to get rea
soning and intuition working more effectively together in real moral judgements.
He even speaks of directly teaching moral thinking and reasoning skills (829). What
kind of reasoning skills are required to avoid the errors and the lack of objectivity
that Haidt himself signalled? Can we think of more reliable methods of reasoning
than that of everyday deliberative reasoning? Is it possible to build in procedures
that counteract the biases of deliberative reasoning?

Before going into these questions, we need to take a closer 1ook into the deficien-
cies of everyday reasoning. As we have seen, in explaining the biases and errors of
reasoning Haidt points to two classes of motives. First, the relatedness motives that
induce us to agree with our friends and alies. Second, the coherence motives that
make us accept evidence supporting our prior beliefs uncritically, while subjecting
opposing evidence to much greater scrutiny. In their discussion of the foibles of
human prediction, Bishop and Trout mention a number of other deficiencies and
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frailties of human reasoning, part of which are also relevant to the subject of moral
reasoning (2005: 37-45). Humans are bad in reliably detecting correlations. Certain
cognitive limits, including limits on memory, attention, and computation could well
be implicated in the relative unreliability of social judgements. Another problem is
that we tend to be overconfident about the power of our reasoning and our predic-
tions. These problems are exacerbated because we often do not receive sufficient
and accurate feedback for learning from our mistakes. On the basis of his study of
relevant literature, Horton (2004) mentions still other biases. First, the vivid/pallid
dimension, the tendency to be much more influenced by vivid, concrete datathan by
the same data, or even much more probative data, presented in a pallid or abstract
way (Nisbett and Ross 1980). Second, wishful thinking, the tendency to be differ-
entially inclined to believe what we want to be true (Trope and Liberman 1996).

If we have already so much insight into the biases and errors of human judge-
ments, we should be able to design strategies for improving human reasoning.
Drawing from research in psychology, statistics, machine learning, and Artificial
Intelligence, Bishop and Trout offer prescriptions for how we ought to reason about
certain sorts of problems. These prescriptions include e.g. making statistical judge-
ments in terms of frequencies rather than probabilities, considering explanations
for propositions one does not believe, ignoring certain kinds of evidence (e.g. cer-
tain selected cues that improve accuracy only very moderately, and certain kinds of
impressionistic information, such as opinions stemming from unstructured personal
interviews) (2005: 12, see also Bishop 2000). Theresearch Bishop and Trout refer to
has resulted in Statistical Prediction Rules (SPR) that enable us to make successful
judgementsin awide range of real-life reasoning problems, e.g. the prediction of vi-
olent recidivism, and the diagnosis and prognosis of prostate cancer. Strikingly, the
often very simple SPRs are often more reliable than people having large experience
and training at making certain sorts of predictions (2005: 25).

Some, perhaps most, of Bishop and Trout’s recommendations are only relevant
for the area of predictive judgements. Since issues of evidence also play a role
in moral arguments, these recommendations may be indirectly relevant for moral
reasoning. Interesting is what they say about the reliability of expert judgements.
Neo-Aristotelian thinkers often suggest that, in deliberating about what to think or
what to do, we should ask ourselveswhat the ‘ moral expert’, the phronimos, the wise
and experienced person would think or decide. One could object that expertsin pre-
dictive judgements cannot be compared to those who have wisdom and experience
in moral judgement. However, | am not convinced that this objection is valid. Neo-
Aristotelians often compare moral judgements to clinical judgements. Well-trained
and experienced doctors are supposed to make better diagnoses because they are
better in discerning what is relevant. Similarly, wise and experienced persons are
thought to pass better moral judgements because they are better in perceiving what
is morally relevant in a given situation. The empirical findings Bishop and Trout
refer to, do not show that expertise does not make a difference for the reliability
of predictions. They only show that using SPRs leads to judgements that are more
reliable than those of experts. Predictions of well-trained and experienced people
might still be more reliable than those of non-experts.
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Is there anything comparable to the SPRs in mora reasoning? Baron thinks
there is (Baron 1994b). He makes use of Hare's distinction between two levels of
reasoning, the intuitive level and the critical level (Hare 1981). Hare argues that,
in case of a conflict between intuitions (conventional rules of thumb), we should
switch over to the higher, critical level of reasoning and directly apply to the critical
principle of utility. Baron's solution presupposes that utilitarianism is the correct
ethical theory. Thisview is not generally shared among moral philosophers. Others
might turn for a solution to Rawls’ theory of reflective equilibrium (Rawls 1971). A
narrow reflective equilibrium consistsin agood fit between aperson’sintuitions (his
well-considered judgements) and a set of principles. This equilibrium is reached in
a process of mutually adjusting judgements and principles. Thus, Rawls considers
intuitions as revisable. A problem for this solution is that one cannot simply substi-
tute Rawls' intuitions-as-well-considered-judgements for the psychological notion
of intuitive judgement. For reasons of space, | will not further explore whether there
are higher levels of critical reasoning that can correct the biases and errors of every-
day moral reasoning. | will focus upon countervailing strategies that can be build
into everyday moral reasoning.

Psychologists conducted research on debiasing strategies that may provide us
with useful insights (Arkes 1991; Wilson and Brekke 1994). Wilson and Brekke
review studies that have attempted to reduce biases in information processing and
judgement. The results of these attempts are ambiguous. Some of studies have
shown that awareness of biases — Wilson and Brekke speak of ‘mental
contaminations’ — leads to their elimination, some have shown that awareness leads
to undercorrection because people adjust insufficiently, some have indicated that
awareness causes people to adjust too much, resulting in overcorrection, and some
have shown that awareness does not cause people to adjust their responses (1994:
130). Analysing these studies, Wilson and Brekke conclude that three steps are nec-
essary for successful debiasing. First, increasing awareness of biases. The success
of attemptsto increase people's awareness of biases dependsin part on the extent to
which researchers succeed in convincing the research participants that their judge-
ments are indeed open to bias. Second, the studies reveal that awareness of potential
bias is not sufficient. People must also be motivated to correct it. Third, some of the
studies indicate that even when people are aware that information can bias them
and are motivated to resist that bias, they adjust their response either too much
or too little. Wilson and Brekke suggest that the reason is that they are unaware
of how much they are biased and thus do not know how to alter their responses
(1994: 130f.).

Horton (2004) is the only philosopher | know of who explicitly reflects upon the
implications of research on bias and error in moral judgements for what he cals
‘moral methodology’. He has attempted to translate insights from debiasing studies
into countervailing strategies that can be deployed in the moral reasoning process.
Interestingly, he notes that many of the debiasing strategies that have been shown to
work, are rather obvious given the nature of the biases in question, and are already
part of standard philosophical practice. The first strategy consists of taking steps
to elicit thought processes that work in a direction contrary to the bias in question.
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One technique is that of role-reversal, of imagining what one should think, feel or
do when in the place of someone affected by one’s actions and decisions. Another
technique is trying to find the strongest case for claims other than one is inclined
to defend. These techniques may help to counter Haidt's coherence motives and the
errors associated with wishful thinking. The second strategy consists of two stages.
One begins by taking a step back and surveying one’s thinking about an issue with a
critical eye, searching for symptoms of the biases. If symptoms are found, one then
re-examines the substantive issues related to them, taking account of the possibility
that one’s thinking about them so far may have been affected by bias. The first
strategy and the second strategy are based on the hope that, by redirecting one’'s
thinking in certain ways, one may be able to correct any distortion caused by biases.
The third strategy dispenses with this hope and is therefore a last resort, according
to Horton. Instead of trying to counteract the influence of biases, one opts for a
conclusion that takes account of the bias. * One saysto oneself, | find myself inclined
to believe x, but | know that thisis likely to be due to the influence of one or more
biases. Taking thisinfluence into account, y is more plausible’ (2004: 556).

The strategies Haidt advises for counteracting biases fall under the category of
‘getting other people to help you improving your judgement’. Discussions with
others, especially wise and experienced others, will help us become aware of our
biases and will force us to take account of views different from our own and the
reasons supporting these views. Horton's strategies seem to be more monological.
They can even be deployed in private deliberation. The two sets of strategies can
easily be combined. Research has shown that there is no guarantee that counteract-
ing strategies work. However, the studies reviewed by Wilson and Brekke provide
us with some insights concerning the conditions under which these strategies may
be effective.

5 The Relation Between Moral Reasoning and Moral Action

In the previous sections | examined Haidt’s view that moral reasoning is usually post
hoc, and almost unavoidably biased. | do not think that these two characteristics of
moral reasoning fully explain why Haidt downplays the role of moral reasoning
in moral judgement. | suspect that part of the explanation is also that, in his view,
reasoned judgements have less motivating force than intuitive judgements or that
reasoned judgements only influence actions through triggering (new) intuitions.
Aswe have seen, Haidt argues that the statistical relationship between moral rea-
soning and moral action found by Blasi (1980), turns out to be weak once the factor
of intelligence is partialed out (823f.). In referring to Mischel and Mischel (1976)
Blas states that emotional and self-regulatory factors seem to be more powerful
determinants of actual behaviour. Haidt's article is above all an attack on the work
of Kohlberg (1981, 1984) and the contemporary approaches stemming from that tra-
dition (Turiel 2002; Rest et al. 1999). They emphasise the role of cognition in moral
functioning. Seen from the perspective of (meta-)ethical theory, Kohlberg was not
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only a cognitivist, but also an internalist. Cognitivist internalists believe that moral
beliefs can directly motivate into action, thus without the help of an antecedent
desire. While Kohlberg is highly influenced by the Kantian moral philosopher John
Rawls, Haidt feels more affinity with the philosophy of David Hume. In what is
known as ‘the Humean theory of motivation’, an action can only result from a com-
bination of abelief and adesire. Thus, reasoned judgements can only lead to action
if the beliefs grounding the judgements are connected to certain desires. Contrary
to reasoned judgements, intuitions are, in Haidt's view, not just cognitions, they
also have an ‘affective valence'. With regard to intuitive judgements Haidt seems
to be a noncognitivist internalist. According to noncognitivists, moral judgements
express attitudes, e.g. of (dis)approval or of (dis)like. In the noncognitivist view the
motivational force of moral judgementsis constituted by their affective aspect. Haidt
appears to take sides with another approach in moral psychology, that of Hoffman.
Hoffman sees moral emotion as the primary source of motivation. It is the role of
empathy to transform moral principles, learned in ‘cool’ didactic contexts, into ‘ hot
cognitions’, thus giving them motive force (Hoffman 2002: 239). Other theorists
provide a more integrated perspective in which moral cognition and mora emo-
tion are interlinked and can both function as primary sources of moral motivation
(e.g. Gibbs2003). If | am right in suggesting that Haidt isanoncognitivist internalist
with regard to intuitive moral judgements and that he regards reasoned judgements
as merely cognitive, his view that reasoned judgements only influence actions by
triggering new intuitions becomes understandable. He thinks that reasoned judge-
ments as such have no motivational force.

| am not going to defend cognitive internalism. | will assume that the noncog-
nitive internalists are right in saying that reasoned judgements have no inherent
motivational force. If so, reasoned judgements can only lead to action if they tie
in with a desire. Thus, the gap between reasoned judgement and action has to be
bridged by a person’s motivational profile. What kinds of motivations are required
for bridging this gap? In theliterature we find a host of proposals. | will just mention
two of them. In hisattempt to reconcile the Kantian view on reasons and judgements
with the Humean theory of motivation, Smith says that insofar as we are rationa,
we will desire to do what we think we have most reason to do. Rational persons
desire to act in accordance with their evaluative judgements (Smith 1994: Ch. 5).
The motives that bridge the gap between judgement and action are motives of ratio-
nality. Zangwill’s solution is the introduction of a generic desire to do the morally
preferable thing (Zangwill 2003: 144). A similar idea can be found in Wren (1991).

Haidt suggests that the statistical relation between deliberate moral judgement
and action is weaker than the relation between intuitive judgements and actions.
This phenomenon can be explained by assuming that some of the persons who
do act in accordance with their intuitive judgements, lack the appropriate motiva-
tional profile to trandate their reasoned judgements into action. If we also assume
that morally mature persons act in accordance with both their intuitive judgements
and their reasoned judgements, the conclusion must be that cognitive moral de-
velopment — the process of learning to reason moraly — and the development of
the motivational profile required for trandating reasoned judgements into action,
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do not necessarily coincide. Struck by the numerous findings that people differ in
fairly regular ways as to their willingness to translate moral judgements into action,
Kohlberg responded in his later work by starting to assess judgement and conduct
at first separately, and then to ask about the relation between the two (Kohlberg and
Candee 1984: 508). In this view reasoned moral judgement is necessary, but not
sufficient for moral conduct. Kohlberg introduced a distinction between first-order
judgement of rightness (‘ deontic judgements') and second-order affirmations of the
will to act in terms of that judgement (‘ responsibility judgements’) (1984: 518). He
suggeststhat deontic judgements arein the higher, post-conventional stages of moral
reasoning always accompanied by responsibility judgements, whereas thisis not the
case in the conventional stages. In my view, August Blasi offers the most promis-
ing theory that explains how in the course of moral development the gap between
judgement and action is bridged (Blasi 1984, 1993, 1995). In his theory which aims
to integrate moral cognition with moral personality, self-identity is the central ex-
planatory concept in moral functioning. The self-identity model distinguishes three
major components of moral functioning. The first one focuses on the significance
and salience of moral values in one's identity. For some people moral values and
principles permeate their perception and reasoning because they are rooted at the
core of their identity, where for other people these values and principles are not
particularly salient in their self-concept and in their daily activities. Morality has
different degrees of centrality in people’s perception, thinking and acting. The sec-
ond component refers to an individual’s sense of persona responsibility for moral
action —an element, as we have seen, already present in Kohlberg's later work. The
third component is self-consistency. Self-consistency is a fundamental motive that
can only be satisfied by congruence between judgement and action. These three
components are present in the functioning of morally mature persons. Morality and
identity/self-concept are according to Blasi separate psychological systems which
only slowly, and sometimes imperfectly, come together and become integrated.

The empirical evidence on the relationship between moral identity and moral
action is reviewed by Hardy and Carlo. They conclude that, although the research
on mora identity and moral action is sparse, results thus far validate Blasi's con-
ception of moral identity as a source of moral motivation (Hardy and Carlo 2005:
242). Blasi’s view on the role of moral identity seems to be superior to theories of
moral development that regard cognition and/or affect as the only sources of moral
motivation.

6 Conclusion

It isimportant that moral philosophers take notice of socia psychologists' findings
on the automaticity of judgements and on the role and the nature of everyday moral
reasoning. Moral reasoning is indeed often post hoc, biased and unable to actu-
aly motivate action. These are the lessons we should learn from Haidt. | argued
in this paper that Haidt’s theory is rather one-sided than wrong. In the context of
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discussions on complex and novel situations, moral reasoning is not post hoc. And
if mora reasoners are aware of biases, they can counteract them when using the
right strategies. Haidt's distinction between intuitive and reasoned judgements is
important and useful. Depending on their meta-ethical assumptions, many philoso-
phers and psychologists of mora development see either intuitive judgements or
reasoned judgements as ‘the’ moral judgements. | think that we should accept that
there aretwo different types of moral judgements, intuitive judgements and reasoned
judgements, which have a different meta-ethical profile. | assumed that moraly
mature persons are able to act in accordance with both their intuitive judgements
and their reasoned judgements. If | am right, cognitive moral development and de-
velopment of the motivational profile required for translating reasoned judgements
into action, do not coincide. This view finds support in the work of Blasi who says
that morality and identity/self-concept are separate psychological systems which
only slowly, and sometimes imperfectly, come together and become integrated.
Much of what | said are assumptionsthat require further philosophical and empirical
research.
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Philosophical Reflection on Bioethics
and Limits

Theo van Willigenburg

| seethreethemesthat are at the core of current philosophical reflection on bioethics
and limits:

1. The source and power of values and of meaningfulnessin light of the abhorrent
contingency of human life.

2. The meaning of naturalnessin light of the rapidly growing possibilities of tech-
nical intervention.

3. The nature of reasonable reflection in the light of new insights into the role of
emotion and intuition in processes of reasoning and judgement.

In this paper, | will concentrate on the first theme, but | will also briefly sketch the
problems that are being discussed with regard to the second and third theme.

1 The Source and Power of Values and of Meaningfulness
in Light of the Abhorrent Contingency of Human Life

There is a dominant tendency to think that the possibility to uphold values and to
give meaning to our livesis seriously threatened by the awareness of the vulnera-
bility and sheer contingency of our existence. Subjectively we experience ourselves
as the middle point of the universe and we cannot but think of our own lives as
overwhelmingly important. But seen from a more detached standpoint, we become
aware that our existence is a sheer accident and that al of our lives just take up a
split second of eternity. The ideais that this awareness explains the drive to devel op
technical means in order to extend the range of control that we have over the be-
ginning and ending of human lives and over the natural world that we live in. We
want to develop means to transcend biological limits and we see the life sciences as
sources of possibilities to become master of our fate.

The thought that the awareness of our vulnerability and contingency poses a
problem to us is defended by many philosophers. Thomas Nagel, author of The
View from Nowhere, says: “to see myself objectively as a small, contingent, and
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exceedingly temporary organic bubble in the universal soup produces an attitude
approaching indifference” (Nagel 1986: 210). Nagel contrast a so-caled first-
personal, subjective perspective with a third-personal, more objective perspective.
From the more detached third-personal perspective “my birth seems accidental, my
life pointless, and my death insignificant”. But as seen frominside “ my never having
been born seems nearly unimaginable, my life monstrously important, and my death
catastrophic” (ibid.: 209). Our life has subjective importance, but objectively itisnot
important at all. Subjectively, we take our existence for granted, but objectively seen
our existenceis a sheer contingency. For we must admit that “[A]lmost every possi-
ble person has not been born and never will be, and it is a sheer accident that | am
oneof thefew who actually madeit” (ibid.: 211). Subjectively we are committed to a
personal lifeinall itsrich details. But seen from amore general vantage point, all our
concerns, motives and justifications seem entirely gratuitous. From an external view
our strivings and concerns are nothing but vanity. It wouldn’t even have mattered, if
we had never existed. According to Nagel, this“forces on us akind of double vision
and loss of confidence which is developed more fully in doubts about the meaning
of life” (ibid.: 214). The same person who finds himself immersed in value and
meaningfulness, “finds himself in another aspect simultaneously detached”, thereby
destroying the feeling of importance. These two viewpoints cannot be harmonized
and the result is a divided self, a psyche torn apart. Our subjective self resists the
reduction to meaninglessness and unimportance that the more objective view tries
to force on it. We are “dragged along by a subjective seriousness’ that we cannot
even attempt to get rid of. But we also cannot ignore the more detached view on our
lives. “[T]he objective standpoint, even at its limits, is too essential a part of usto
be suppressed without dishonesty” (ibid.: 210). Objectively seen we are just part of
contingent processes.

In order to escape this troubling tension, humans are prone to find means to
escape the contingency of life. Religion has always been a universal source of struc-
ture, necessity and purpose. But humans also try to expand their own subjectivity.
Nowadays, they do so by using evermore far-reaching technical means to intervene
in what seems naturally and biologically given. Or, so this story goes.

| am not convinced, however, by this picture of the condition humaine. It hinges
on Nagel’s contention that questions about the meaning of life originate from the
sketched tension between a first personal subjective and a third personal objective
point of view. | believe that Nagel’s description of the character and relation of these
two viewpoints isincorrect.

We can see this by asking why taking athird personal detached view on our ex-
istence isimportant or even essential to us. Why would it be important to look upon
our lives from a distance, when this might destroy the experience of importance and
meaningfulness? The answer, of course, is, that we care about having a sincere and
true view on our lives. We want to know whether what seems important to usreally
is important. s what seems meaningful and valuable to us really meaningful and
valuable? We ask this kind of question because we care about sincerity and truthful-
ness. But, of course, this concernitself can only be understood from afirst personal
perspective. We care about truth, and therefore we strife for a detached view on
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our existence, but the importance of this concern cannot be understood from such
a detached stance. From a detached stance ultimately nothing really matters, also
not our concern for truth. That truth is important to us is something that can only
be grasped from the first personal point of view. We care about taking an objective
standpoint, but this concern only matters to us from a first-personal non-detached
perspective. Thismeansthat we can never detach from all our concerns. We can only
detach and reflect on what is important to us, by taking at least one of our concerns
as stepping-stone. We care about truthfulness. But we aso care about fulfilling the
projects that give meaning to our lives. We care about striving for important goals
and upholding core values. We are concerned about our children, our family, and our
friends. These are concerns that form the sources of what is meaningful and norma-
tive to us. | see compelling reason to help this child, because she is my daughter
and | love her. | see compelling reason not to use my tickets for the opera house
tonight, because | care about finishing my new book. Concerns are the source of
reason giving considerations that are normative to us.

But how does our concern for truth influence those other core concerns? Taking a
more detached view may lead usto ask whether our reason giving core concerns are
really so important as we tend to think. What reason do | have for thinking that my
concern to write anew book isreally something worth striving for? In what way can
| ground the importance of what isimportant to me? There are two ways to answer
that question.

Rationalists will ook for reasonable justifications of our core concerns. They
look for reasons that explain why such concerns are genuinely important. Without
such reasonable grounds our core concerns cannot function as the sources of ratio-
nal necessitation, which is the kind of necessitation that is provided by our insight
into the justifying force of reasons. The only way we can be necessitated is by the
normativity of reasons.

The problem with this approach will be obvious. If our core concerns are the
source of reason giving considerations that are normative for us, what source of
reasons is |eft to provide for a reasonable justification of the concerns themselves?
Core concerns encapsul ate what mattersto us. Is there any (other) source of reasons
for thinking that some concerns are more worthwhile than others?

Rationalist are confronted with a serious problem here, and that is why volition-
alists contend that we should not look for rational justifications of concerns, but that
we should look upon them as brute facts. Our psyche, and more specifically our will,
is pre-structured in such away that some things ssimply count for us categorically.
AsHarry Frankfurt says, our core concerns should be understood as“ contingent vo-
litional necessities by which the will of the person is as a matter of fact constrained”
(Frankfurt 1999: 138).

... the fact that a person cares about something (...) need not derive from or depend on
any evaluations and judgements that that person makes or accepts. The fact that something
is important to someone is a circumstance that naturally has its causes, but it may neither
originatein, nor be at al supported by, reasons. It may simply be a brute fact

(Frankfurt 2002: 161).
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But how could we be necessitated by a brute fact? How might some concern we
just happen to have become a source of what is rationally irresistible? The fact that
one's core concerns have become part of one’s own volitional structure does not
entail that one is necessitated in a normative sense by what those concerns involve.
Even a person’s own concerns, strivings and worries are not, without further ado,
authoritative for that person. Of course, concerns may push us. No parent can ignore
her child crying in the middle of the night, even if she knows that for the child the
time has come to learn that not every cry will be rewarded by parental consolation.
You may know that, and still feel inescapably pushed to get up to comfort your
child. Still, we should make a distinction between such inner pushes and the nor-
mative grip that concerns may have on us. We should distinguish the un-freedom
involved in psychic forces we cannot escape, and the un-freedom involved in our
being normatively necessitated by what is vitally important to us. Concerns do not
just force or push us to take certain things as important. The “Here | stand, | can do
no other” is not an expression of one's feeling captivated by inner psychic forces.
“Here | stand, | can do no other” is an expression of one's feeling captivated by
conviction. It isnot an excuse (sorry, | am psychologically forced to stand her), itis
ajustification: | must do this, because | see that it is right and good to do so. | am
normatively required to do so.

Volitionalists, like Frankfurt, cannot give a good explanation why we find our-
selves rationally necessitated (not forced or pushed) by our concerns. They cannot
explain why we find ourselves normatively required to take certain things as impor-
tant. Our core concerns do not just force us, they have authority over us, even if we
cannot find a reasonable justification for this authority. What explanation can we
give for this seemingly paradoxical phenomenon?

| believe that there is a third position, in between rationalism and volitionalism
that can provide a solution here (Willigenburg 2005b). According to this position we
can explain the foundational and at the same time rational status of core concerns,
by highlighting the way in which these concerns play arole at the background of ra-
tional reflection. If we think about the structure of rational reflection, it will strike us
that reflection always takes place against the background of an innumerable amount
of considerations that inform our reasoning without themselves figuring in or being
subject to reflection. Thisis generally the case, in theoretical as well asin practical
reasoning. Lewis Carroll (1895) taught us that for any valid argument, there must
be a background rule of inference that is endorsed without having this background
rule itself being made explicit in the argument as a premise. This means that in
reasoning we have to make a distinction between the explicit reasons that figure on
the foreground as the premises in the argument and background considerations that
we could make explicit if pressed, but that we do not need to make explicit in order
to bejustified to draw the conclusion.

Background reasons, like those expressed by rules of inference, do not fulfil a
supportive role in the inference. The inference is complete and the conclusion is
justified, in spite of the fact that we have not cited considerations that seem to be
presupposed as a matter of course. This does not mean that the rules of inference
in the background are never taken in explicit consideration. Someone may opt for
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a deviant system of logic, which makes it necessary for me to make the inference
rulesthat | take for granted explicit. The famous mathematician L.E.J. Brouwer has,
for instance, rejected Aristotelian logic, defending an intuitionistic logic according
to which the principle of the excluded middle (p v —p) is not atheorem. This has as
aresult that from (NOT (for all x) Fx) it does not follow ((there is an x)-Fx) (see
van Dalen 1999, 2005). However, the situation in which basic logical principles are
challenged is unusual. Usually, we may endorse rules of inference, necessary to
make rational reflection possible, without having the background reasons expressed
by such rules play arole on the foreground of deliberation.

The lesson that we may learn from this is that rational necessitation, i.e. ne-
cessitation by the insight that results from rational reflection, may be based on
considerationsthat play no rolein reflection itself, but that determine what counts as
considerations that do play a reason-giving role in rational reflection. If we gener-
alise and apply thislesson to eval uative reasoning, we see why we may be rationally
driven to care about things and find conclusive reason to act in a certain way, with-
out having explicit arguments for doing so. It may be that in the background of
reflection, there are concerns that inform the process of reflection, without figuring
as either explicit premises or implicit premises that we need to make explicit to
complete the argument. These concerns are, in normal circumstances, not in the
scope of deliberation, just like the rules of inference. They are not contestersin the
process of rational reflection. They make rational reflection possible, by determining
what counts as reasonable for us.

So, the idea is that core concerns are needed in the background, but they need
not to be cited to complete the reasoning that is made possible by them. This ex-
plains why our deep concerns may issue in constraints by which we are normatively
necessitated (as they are part of the structure of reason), without being themselves
part of rational reflection. We simply need not think about them — for instance think
about whether they are really so important as we take them to be —in order for them
to provide arational grounding of practical thought. Concerns need not be justified
before they can play arolein reasoning, and thisis due to the essential structure of
rational reflection (in which we always need background considerations that inform
reflection, without themselves being part of reflection).

Still, this does not mean that concerns may never be scrutinized. They function
default as sources of what counts as reasons for us, but this role may be challenged.
Just as the rules of inference in logic may be made explicit and scrutinized, one
day, even a mother may come to question the obviousness of her unconditional
maternal dedication (perhaps because of other conflicting concerns she has). And,
al of us may come to question the obviousness of some of our concerns, driven by
our concern to develop asincere and correct view on what isreally important in our
lives. What can we say, then, against the argument that from a more detached view
on what matters to us, many things are not as important as they seem to be? Does
the awareness of the sheer contingency of our existence indeed threaten to destroy
our convictions about value and meaning?

| believe, that on this profound level of reflection, second-order considerations
are available that sustain the ideathat certain concernsreally have theimport that we
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ascribe to them, just as there might be second-order reasons for adopting a certain
system of logic. With regard to our core concerns, it is amazing that often the con-
tingency of eventsis the source of their value and importance. The consciousness
that human existence is a sheer accident and that our livesjust take up a split second
of eternity seems to ground — at least in our experience — the uniqueness of every
human person. The deep unlikeliness of existence seemsto be the source of itsvalue.
As aDutch poet once wrote: “Al that isvaluable is feeble.”

This connects to the way we give meaning to our lives. In general, there can only
be valuables against a background of scarcity of valuableness. Our life projects and
endeavours only gain meaning against the background of the limitations inherent
in living a human life (its finiteness, the limitations of every phase of life etc.). We
want to go on living, but if there were no terminus to our lives, our activities would
lack a shape and significance. What we simply cannot |ose has less value than what
can be lost or can deteriorate. If we lacked all experience of limitation, depression
and despair, our lives would be shallow and empty, because happiness can only be
experienced as a positive experience in contrast with experiences of unhappiness.
Omnipotence would result in a loss of meaning and value. The choices we make
and the goals we strife for would loose their import, if we were omnipotent without
a need to make selections. If al goals were simply attainable, striving for this one
important goal in your life would lose its value.

Humans have a capacity to turn what is at bottom contingent and conditional into
something that is categorically important.> But thisis only possible against a back-
ground of impossibilities and limitations. Our self-consciousness and our abilities
of emotiona “marking” and intellectual insight create the significances, the values
and the ideal s that necessitate us. But these values only emerge against a contrasting
background of contingency, insignificance and vulnerability.

My contention is that life's sciences attempt to turn us into masters of our fate
may do little to reduce the experience of vulnerability and helplessness. Life sci-
ences will make us aware of new contingencies and new areas where significance
may be found. This is, clearly visible in the way we give meaning to the idea of
naturalnessin light of the rapidly growing possibilities of technical intervention. Let
me, therefore, shortly say something about our dealing with the idea of naturalness.

2 The Meaning of Naturalness in Light of the Rapidly Growing
Possibilities of Technical Intervention

In spite of the fact that we have overwhelming control over the process of pro-
creation, most parents consider the birth of their child as a precious gift. They do
not present nor experience the newborn child as the result of careful planning and
choice, they consider their child as something that is given to them by God or nature
or whatever. They have received something, something that isbeyond their planning,
action and organisation.
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The experience that lots of what happensin our lives—windfalls, disasters, gifts,
luck —isnot the result of our choices and doingsis crucial to our self-understanding.
Actions can only be understood as actions against a background of events that we
feel confronted with. Actions are actions in contrast with happenings. This con-
trast is crucia. To understand ourselves and others as actors we need to ascribe to
ourselves and others responsibility for certain “happenings’ that are the product of
our activity. This ascription of responsibility takes place, even if we are aware that
we are susceptible to “moral luck”. For instance, our character, source of many of
our choices and actions, has been formed by factors most of which are not under
our control. And we know that very often the circumstances determine the outcome
of our choices and actions (think of Oedipus and his tragic fate). In spite of these
factors which we cannot control, we take and assume responsibility. We need to
presuppose a realm in which we are in charge. And just as we need to presupposes
such a realm where we are in control and responsible for our actions, we need a
realm of happenings, of things given — the “givenness’ of which functions in the
background of what we do. Thisis not just a psychological need. It is not that we
wouldn’t be able to live with the idea that everything is the result of our choices
and actions. It is a metaphysical need: we cannot understand action and control,
if not against a background of happenings beyond control. On the one hand, we
cannot understand ourselves and what we do as completely determined by the cir-
cumstances (we are agents, not patients). On the other hand, we cannot understand
ourselves as the cause of everything, as if everything that happens (health, illness,
death, even climate changes) can be related to human choice and action. Just a de-
terminism threatens agency, so complete voluntarism threatens to undermine our
self-understanding as actors.

Such a metaphysical need is the reason for speaking about the “natural” and the
“unnatural”. Nature is understood as that which is not our creation. We need such a
metaphysical understanding of the natural versus the artificial. We need to conceive
of nature as the domain of what is not the result of human action and intervention.
This conception as such is crucia to our self-understanding, even if there is a lot
of discussion about what phenomena can be labelled “natural” and whether it is
possible to sharply distinguish the natural from the artificial.

It is important that we do not mix up a metaphysical understanding of the dis-
tinction between the “natural” and the “artificial” or “unnatural” with a normative
understanding. The concept of the “natural”, as that which is not touched upon by
human hands, can be understood in a metaphysical way as “that which is not our
creation”, but also in anormative way as “that which isunspoiled by human hands”.
In the bioethical literature, there is a recurrent discussion on the normative signifi-
cance of calling something “natural” or “unnatural”. It appearsthat it isvery difficult
to use such a distinction as a source moral evaluation. History shows that we adapt
the distinction between natural and unnatural so as to suit our distinction between
what isright or good and what iswrong or bad. So, it is not the case that something
is bad because we consider it to be unnatural. No, we call something unnatural
because we think it is bad. And we call something natural because we think it is
good.
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But even if the distinction between natural and unnatural or artificial as such has
no normative significance, itisadistinction that is crucial for our self-understanding
as agents and persons. This importance does not preclude the intervention in things
that were up to now beyond human control. It means that we always need time
and effort to reconstruct our self-understanding in terms of what we are responsible
for and what not, given developing technological possibilities. Again and again, we
need to reconstruct the border between actions and happenings. We need to delineate
thedomain of “givenness” in contrast with the domain in which we arein charge. We
need to sort out what we can take responsibility for and what not. This may provide
abasis for developing moral principles and rules that may have a say in regulating
ground breaking developments in medicine and health care. Such principles may
prescribe, for instance, acertain level of caution, while at the sametime encouraging
particular ways of the span of human control over life, death and procreation.

3 The Nature of Reasonable Reflection in the Light
of New Insights into the Role of Emotion and Intuition
in Processes of Reasoning and Judgement

Philosophical reflection tries to deepen our understanding of the conceptual worlds
in which we are at home (the houses of concepts and ideas in which we live). It
analyses the structures and presuppositions of our thinking, choosing and acting.
Philosophical reflection isadiscipline of rigorous argumentation and rational analy-
sis. Still, philosophical reflection also hinges on intuition and non analysableinsight.
It isatypical philosophers’ game to come up with all kinds of exotic examples to
trigger and test our conceptual intuitions.

Similarly, moral judgement rests on more than rational argumentation. Especially
in case of groundbreaking biotechnologies the moral judgment of people is influ-
enced, and sometimes dominated by strong feelings of discomfort, worry, suspicion
and fear, but also feelings of immediate enthusiasm and trust that strongly influence
people's opinions. Often these “gut feelings’ are the starting point of reflection and
sometimes they fix a person’s position in the moral debate.

In the philosophical literature there is a growing discussion about the normative
status of these “gut feelings’. Some think of these emotional and intuitive reactions
as primarily primitive and not trustworthy. They argue that we need to rationalize
en correct these gut feelings by giving people better information and by enhancing
rational reflection. Other philosophers regard “gut feelings’ as the most important
indicators of a person’s moral position, because they believe that in fact morality is
nothing more than emotions and strong feelings.

My own position has always been that emotions and intuitions can be vehicles
of important normative insights, but that these insights have to be unpacked and
developed in a process of reflection and deliberation (Willigenburg 2003: 353-368,
2004a: 81-99, 2005a). Our intuitions about naturalness and unnatural ness are a case
in point. However, in the last years, | have been doing conceptual and empirical
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research about the role of emotions in moral evaluation that has me made more
suspicious about the influence of “gut feelings’. More than 1000 students were in-
cluded in an empirical research in which we asked half of the respondentsto morally
evaluate a sober description of a case of human cloning (of a*“replacement” child)
and the other half to evaluate the same case but now presented in the form of a
documentary in which many emotion triggers were hidden. The documentary delib-
erately induced in respondents both a positive identification with the technological
possibilities, but also negative, aversive feelings.

Our findings are that if emotions, in this way, influence the process of evalu-
ation, students not only develop a more pronounced evaluative position, but that
al students (also those who initially were rather positive about the cloning of the
replacement child) come to evaluate the cloning case more negatively: they are more
worried about the medical and psychological damage for the child, they consider
the cloned child less as an individual, they are more afraid of slippery slopes, they
are more worried about humans “playing God” etc. Strong emotional involvement
inducesin respondents a negative eval uation of groundbreaking biotechnology, even
in those respondents who were initialy positive in their assessment. This effect
was overwhelming, even though the documentary was clearly evenly balanced in
triggering both emotional reactions for and against having a replacement baby via
cloning (van Willigenburg 2006).

A preliminary explanation of this phenomenon goes back to the idea that com-
plex higher order social emotions are strongly imprinted by basic primitive emo-
tions (Damasio 2000, 2004). Such primitive emotions are predominantly negative:
fear, anger, disgust, and sorrow (only happiness is a positive emotion). If emotions
are triggered, respondents come to be predisposed more negatively and appear to
become more worried about groundbreaking biotechnologies. This is a disturbing
conclusion, because research has aso shown, that emotions (“gut feelings’) play a
crucial rolein enhancing the efficiency of complex decision making and in the moral
evaluation of complex developments and future scenarios (Prinz 2004). It seemsthat
we cannot dispense of emotional reactions, but, at the sametime, it may be that such
emotions induce unwarranted negative and aversive judgements.

Note

L This is a complicated process, however, in which significance results from developed ‘matches
between natural phenomena and typically human sensibilities. See my 2004b article: 91-104.
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Finite Lives and Unlimited Medical Aspirations

Daniel Callahan

Human beings have always struggled to find ways to deal with their finitude. We
are not al we would like to be, and not able to have everything we might desire.
Pleasure is fleeting and happiness elusive. It often seems asif it is easier for life to
go wrong rather than to go right. Sadness and suffering are, though variable in their
afflictions, something none of us can long avoid. The Old Testament story of Job
never ages. The great religions of theworld have all tried to find meaning in the face
of suffering, pain, and death, and those who reject religion have aways sought to
find meaning as well, just in different ways.

In the modern world, medicine is one of the main instruments we use to combat
the finitude of our body, that body which sickens, ages, and dies, and along the
way islikely to bring assorted mental disorders. War, domestic violence, hurricanes,
earthquakes show our vulnerability to lethal external forces. Sickness, by contrast,
is a more intimate kind of harm, coming to us from the inside (even if, as with
infectious disease, it comes to us from the outside, as an invader in our private
bodily space). If illness and death in ancient times were often accepted in afatalistic
way, modern medicine — backed by science — has aggressively fought back. Francis
Bacon and Rene Descartes held out the prospect that medical advances could change
the human condition, and the famous American inventor and statesman, Benjamin
Franklin, wrote in 1780 that “It isimpossible to imagine the height to which may be
carried, in athousand years, the power of man over matter . ... All diseases may be
prevented or cured, not excepting even that of old age, and our lives lengthened at
pleasure even beyond the antediluvian standard.” (Franklin 1817: 57).

One can hardly doubt that, while “all diseases’ have not been prevented or
cured, and probably never will be, enormous progress has been made, with the
medical progress superimposed on progress in most other areas of human life as
well. We need only look briefly at the latter to see the ways in which improved
nutrition, sanitation, housing, education, transportation and technological progress
of a job-creating kind, have made life much easier to live and, at the same time,
themselves make important contributions to improved health. At least 60% of the
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improvement in mortality rates in the twentieth century, close to 40 years longer
average life expectancy, can be traced to socioeconomic improvements (Nolte and
McKee 2004). The 40% attributable to organized medical care, blessed with innu-
merable new technologies, have left their mark as well (Newhouse 1992). Medical
progress has, in short, been a great success.

Yet there are some paradoxes and problems. The greatest paradox is that, even
as health improves and mortality rates decline — for al age groups and for most
lethal diseases — the developed countries spend more, not less, money for health
care. Research budgets, public and private, continue to rise and health care costs
constantly rise. Moreover, the scope of medical care continues to widen, a tribute
of akind to the force of medicalization, the essence of which is to find a medical
classification and solutions to human problems of akind once taken to be “just life,”
as was once the case with erectile dysfunction and forgetfulness among the elderly.
It seems clear, that is, that the medical struggle against bodily finitude has no limits
or boundaries. It does not matter how well the struggle against bodily decay isgoing,
new and ever-rising standards are constantly set about what counts as good health
and no money seems enough money to fight all the corporeal evils that stand in
our way.

Not only do we expect to live longer lives now, we expect to do so in much better
health than our parents and grandparents — yet, even as we get those benefits, we
can be more dissatisfied with our health than they were (Barsky 1988; Easterbrook
2003). The financially rich, it has long been noted, usually want to be even richer
than they are, however rich that might be. There is always the new, advanced model
of personal jets to be sought, just a little faster, a little more spacious, with alittle
longer flight range. So too, however healthy we might be, there is some higher
stage we can aspire to, if only the prevention of future disease if we are aready
in perfect health (and there is much sense in the old observation of some anony-
mous wise physician that a“healthy” person isjust someone who has not been well
diagnosed).

The problems with the progress, for all of its benefits, are well known. The most
obviousisitseconomic cost. In the United States, health care costs are now rising at
alevel of closeto 7% ayear, and 4% or so in Western Europe (and the | atter, though
not as bad as the U.S,, is till above the rate of the rise in genera inflation). Many
schemes and ideas have been tried, or proposed, on both sides of the Atlantic Ocean
over the past three decades to control costs, but — save for tight, often unpopular,
government control of health care, no managerial or organization nostrum has met
with sustained success. And, even in Europe, there are limits to taxation, already
reached in many places, as well as aging societies and a demand for the constant
stream of new, usually more expensive, technologies.

The other problem iswhat | call the great tradeoff, that of alonger life but with
a heavier burden of disability. Two hundred years ago, most deaths were caused
by infectious disease, killing both young and old. But death, when it came, was
relatively quick, a matter of a few days or weeks at most. Now death is later but,
because of chronic and degenerative disease, much slower, marked by a long de-
cline, and sometimes so slow that it is hard to say just when someone is dying.
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With those over 80 the fastest growing age group, and with an increased need for
care by others in the years thereafter, long-term home and institutional needs and
costs are now approaching the level of their medical costs. Moreover, the effective
use of contraception and abortion, as well as a variety of social pressures, means
that low birth rates, well below the population replacement rate of 2.1 children for
every woman in every country, have become the norm (Grant et al. 2004). That
means a change in the dependency ratio, with fewer young people to support more
old people; not only will there be a shortage of caretakers for the old, the financial
strain on young people to support the costs of care for the old could be considerable
and painful.

In short, the present tragjectory of medical progress and improved standards of
living, together with increased demand for ever better health care, has the making
of asocia and financia disaster, or if not quite adisaster, amajor problem for every
developed country (and one also beginning to make an appearance in developing
countries).

The characteristic response to these problems has been to treat them as i ssues of
organization and management. It isassumed (1) that medical progresswill and must
go on, even if it creates problems along the way, and (2) that the proper response
to them is to organize health care systems that can better manage them. There are
three tacit assumptions behind those dual propositions, each thoroughly modern in
its origins. One of them is that life is improved, and more fully human, when the
range of choices of al kinds available to people are increased. The second is that
fatalism and resignation in the face of evil, whether physical or social, is unaccept-
able. The third is that, when progress creates problems, more and better progress
can solve them.

Finitude, that is, can with unremitting zeal be banished or, if not quite banished,
then radically reduced in its power. Economic growth and prosperity, sought by
means of technological innovation, can provide the necessary economic and social
foundations for a good human life; and medical innovation can provide the good
health necessary to make the most of that life. The key to overcoming finitude turns
out, in the end, to require a firm commitment to overcoming it and a resolute un-
willingness to accept it. Let me briefly look at the three assumptions noted above.

Choice. In one of the earliest books that appeared just as contemporary medicine
was making some of its greatest strides after World War |1 —and one of the precursor
books of the bioethics that was to blossom in the late 1960s — the Protestant theol o-
gian Joseph Fletcher struck a prophetic note. In Morals and Medicine he wrote in
1954 that “ Choice and responsibility are the very heart of ethics and the sine quanon
of aman’smoral status. . .Just as helplessnessis the bed-soil of fatalism, so control
isthe basis of freedom and responsibility . . . of truly human behavior . . . Technology
not only changes culture, it adds to our moral stature.” (Fletcher 1954: 10-11). The
main obstacle to increased choice, and thus our moral stature, is nature itself. We
will befreeto the extent that we can dominate and subdue nature, giving to ourselves
control over our fate.

Rejecting Fatalism. While writing in a different vein than Fletcher, less enam-
ored with choice, the political scientist Michael Walzer wrote in his 1983 book
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Spheres of Justice that “What has happened in the modern world is smply that
disease itself, even when it is endemic rather epidemic, has come to be seen as a
plague. And since the plague can be dealt with, it must be dealt with. People will
not endure what they believe they no longer have to endure” (Walzer 1983: 8). If
the expansion of choice is seen as one route in overcoming human finitude, the
war against disease can be seen as another. The logic of Walzer's contention has
behind it the fact of enormous success over the past 100 years in fighting disease.
The conquest of most infectious diseases by the middle of the twentieth century
was taken to serve as a guarantee that, sooner or later, the chronic and degenerative
diseases of old age would be conquered aswell. In 1970, the then-President Richard
Nixon announced a “war against cancer,” with every hope and full confidence that
the war would soon be won.

Michael Ignatieff has added another important insight. “The modern world” he
has written, “for very good reasons, does not have a vernacular of fate. Cultures
that live by the values of self-realization and self-mastery are not especialy good
at dying, at submitting to those experiences where freedom ends and biological fate
begins. Why should they be. Their strong side is Promethean ambition: the defiance
and transcendence of fate, material, and socia limit. Their weak side is submitting
to theinevitable” (Ignatieff 1988: 32).

Progress as Self-Correcting. One of the long-running debates in western so-
cieties turns on the notion that problems created by technological progress can be
cured by either more and better progress or progress that aims to rehabilitate what
progress hasinjured. A central feature of environmentalism, for instance, hasbeen a
debate between those who believe that growth of aimost all kinds must be limited if
the environment is to be saved and those who believe continued growth is necessary
for economic vitality and that, in any case, there are many technological ways that
its harms can be avoided. The latter include more environmentally friendly ways of
gaining energy (wind towerd, solar panels), cleaner ways of dealing with pollution
(scrubbers on smokestacks, better emission controls on automobiles).

Health care has had its own versions of such debates. Half-way technologies
such as dialysis machines, which keep people alive but not well, can and should
be eventually replaced either by cures for diseases that bring kidney failure, such as
diabetes, or by prevention strategiesthat avoid disease in thefirst place (exercise and
agood diet to avoid heart disease). A much repeated claim is that the long-term key
to expensive health care is more medical research, aiming to cure the chronic and
degenerative diseases, and to better deal with frailty, deafness, arthritisand other de-
bilitating conditions. To even slow progress at this point in history, it can be argued,
would be to leave in place expensive systems of health care that simply perpetuate
inferior medical care for diseases and conditions that could be better dealt with.

If claims of that kind are familiar enough in the ongoing wars against disease,
a parallel version can be found in dealing with health care systems. The most
widespread claims are that: inefficiency and waste are widespread and endemic,
that too few of much used technologies have undergone evidence-based analysis,
that better use of information technology would lead to more efficient medicine, that
agreater(or lesser) use of market practices and mechanisms would make a decisive
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difference, and so on. The message is that, yes, too much money is spent on health
care, but that is ssmply an accident of poor organization, too little health services
research, and assorted vested interests that have a financial or other stake in the
status quo.

The three assumptions | have described appear deeply imbedded in western cul-
ture, but particularly in the United States. Yet each of them is flawed, sometimesin
ways not immediately evident. It is useful to understand those flaws because to do
SO puts us at least part of the way toward regaining a sense of our finitude, which
| believe is not only necessary for sensible, affordable, and sustainable health care,
but also for the living of awise and sensible life.

We can ook first at the notion that choice is the key to the humanly moral life, as
if we can not be happy without choice and that, more broadly, an expanding range
of choice as an outcome of overcoming nature is somehow the royal route to agood
life. There are many reasons, moral and psychological, to doubt those views. Most
obviously, a good part of the moral life consists of denying ourselves choices that
would do harm to others and that might distort of own life as well. A major tenet
of the environmental movement is to argue that many of the choices available in
the past are now known to be harmful: the choice of throwing industrial or human
wastesin our rivers, or using cheaper unleaded gasoline.

The environmental common good has led us (or most of us) to see that our free-
dom is sometimes best used to take from us our freedom to choose; freedom is a
good but not the only good. The system of government approval of drugs for safety
and efficacy takes from individuals, and their doctors, the right to choose any drug
they might fancy, and takes from pharmaceutical companiestheright to sell anything
they want to see in the name of allowing patients an expanded range of choice.
Human subject research requires that researchers limit the research strategies they
might use in the name of the protection of human subjects. A stable, just society is
onethat, against alibertarian or anarchist philosophy, limits awide range of choices
that many people might like to make.

Thereis, moreover, aliterature showing that simply expanding peopl€'s choices
does not carry with it greater happiness or satisfaction. It may in fact overwhelm
them, particularly if, in the name of unfettered choice, there are no recognized or
time-tested ways of knowing which choices to make (Schwartz 2005). A life of
poverty, mental illness, or a crippling disease can rob one of al meaningful choices
in life. But that truth does not entail that an ever-expanding range of choices will
add meaningfulness in any way proportional to the range of choices.

The enduring problem in combating fatalism is that, whatever progress medicine
makes in lengthening our lives, and improving them along the way, we will still die.
Now it may well be that the extra years we gain of life, and even good life, is a
benefit, but — given the many years we will be dead (quite afew) — it scemsto mea
minor benefit. If average life expectancy brought usall to 125 years, we would soon
enough reach that age, and al would be over.

Moreover, it is not unreasonable to guess that, if we all reached that age, we
would not be too happy when that happened. If those years had been good, we
would not want to stop; and, if they had been bad, we might still prefer years of that
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kind to being dead (as now happens with many people who want to hang on to life,
even alifethey might in earlier years have rejected out of hand). Almost al of those
of uswho have become old (I am 75) say that “it has all gone so fast,” and they say
that as much at 90 as at 70, and no doubt would say it at 125.

The obvious drawback with the notion of progress solving the problems of
progress is that the historical record suggests that the solutions are aimost always
too little and too late. The phenomenon of globa warming has generated a number
of proposed technological solutions, including an increased use of non-fossil fuels,
aternative energy sources, and taxation and other penalties on polluting factories.
The Kyoto treaty aims at acomprehensive control of environmental hazards. But the
technological solutions have been slow in coming, so far making little difference,
and avariety of palitical obstacles (including the American refusal to sign the Kyoto
treaty) have been further impediments.

In health care, with from 40%-50% of increased costs traceable to either new
technologies or intensified use of older ones, more research correlates with higher
costs. In most cases, the research does not save life but, instead, prolongs morbidity.
Heart disease is a classic example of that phenomenon. Most forms of heart disease
are incurable; its problems will last for a life time. A variety of new technologies
have become available to cope with them, most of them highly expensive and many
providing marginal benefits only. Now it is clear enough that many patients, and
their doctors, are prepared to accept the chronic morbidity asthe price of prolonging
alife. Butitisjust asclear, from asocietal perspective, that the added costs can make
agreat difference in the fiscal well being of health care systems.

Moreover, it is sometimes forgotten that, even if one's life is saved from one
disease, this invariably means either that a later episode with the same disease will
take our lives or that a substitute, successor illness will kill us—what | have called
the “longitudinal” costs. A number of economists have tried, in the face of the cor-
relation between technological innovation and health care costs, have tried to show
that the costs are “worth it,” in terms of the years of life gained by the innovations.
Thisistoo complex an area to be taken up adequately here, but that line of thought
rests on the theory of “willingness-to-pay” theory, which calculates the value of life
on the basis of what people say they would be willing to spend to extend their life for
aset period or, aternatively, spend to reduce the risk of death. That theory, however,
does not have a good way of reckoning the economic side-effects of extending the
life, including the costs of treatment, work yearslost to disability in the aftermath of
life-saving treatment and the negative economic effect of innovative treatment costs
on overall system costs. (Callahan 2003: especialy Ch. 9, 233-234).

| have so far tried to show that, in its quest for infinite progress, without bound-
aries, limits, or even some clear final goal, contemporary medicine (with full public
support) generates a host of problems. Not only do the technological innovations
have various side-effects — true of almost all technologies — coping with those
side-effects has generated a wide variety of tactics to manage and reduce them,
and a huge effort to rationalize and minimize their importance. Put another way,
modern people love progress, particularly medical progress, but they seem driven to
evade facing up to its unfortunate features. The problems are either explained away,
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or if fully acknowledged, said to be worth the costs and undesirable side-effects.
The rejection of fatalism, and of the very idea of finitude — however much daily
life drums its reality into us — is by now a deeply ingrained feature of modern
culture.

It is, in addition, a feature well supported and driven by the market. Modern
industry, medical and non-medical, believes in and requires constant growth and
innovation. Whether for reasons of time-limited patent protection (as in the phar-
maceutical industry), or public demand for the new and the latest (cell phones,
computers, automobiles), or industry generated public demand based on effective
advertising (highly successful direct-to-consumer drug advertising in the U.S. and
New Zealand).

No one who owns even lap top a computer can fail to notice the constant ad-
vertising for faster computing speeds and storage capacity. That advertising can be
resisted, provided oneis stalwart and phobic enough about change. What can not be
avoided isthe discovery, after owning alap top for 4-5 years, that it can not perform
al necessary functions any longer (too small a storage capacity, for instance, or
too slow), that parts can no longer be bought to repair it, and that your children
complain about its limited, outdated features. So, like it or not, a new one must
be purchased. And who is likely to request of his physician that old-time massive
invasive surgery, with much cutting and stitching, instead of laparoscopic surgery,
with minor incisions and laser cutting?

If one concedes that there are indeed a variety of unattractive features that appear
to come with an attempt to reject finitude, putting medical progress and innovation
inits place, isthere anything to be done about it? One response, seemingly the most
common, issimply to accept it —in amore or less fatalistic way. One could say, yes,
there are all kinds of problems, but that they are better than the opposite, which is
not to have the progress at all, or at most in a thin stream. It is no doubt true, as
argued by many economists, that the material success and high standard of living in
the developed countries can be traced to scientific and technological progress, and
that we are better off than without them. Turning my thesis about finitude on its
head, it might be added that progress can do no more than push finitude around a
bit, and that al progress will be tinged with evidence of our finitude. To recall the
words of Joseph Fletcher, cited above, he is wrong to think, or at least imply, that
we can ever have perfect control, and that we will instead, as our choices increase,
have an increase of untoward results as a conseguence. But one could say, troubles
or not with control, we should keep trying, accepting the side effects.

Another response would be a variant on the first, but imbued with a sense that
something, at least, should be done to better manage the downside of progress, even
if it can not be eliminated. It would start with the presumption that progress must
continue; it has now become part of human nature to pursue and, in any case, it is
hard to imagine doing something about a harm-tinged progress without devising at
|east afew new technol ogies to cope with them. Most proposals, in environment and
health care to deal with the problems are managerial and organizational in nature,
and incremental in their desired effect. It is reform, not revolution, that is sought.
Some of the reform measures have been mentioned above, such as evidence-based
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medicine and information technology. Expensive technologies can be measured in
terms their cost-effectiveness ratios (are the new technologies better than the old in
achieving the same ends); or cost-benefit balances (is the benefit worth the cost);
or by making use of QALY s (measuring the value of a technology in terms of the
relationship between quality of life and length of life it provides). Those methods
al have significant limitations, however, both theoretical and practical.

The third possibility requires a cultura revolution. It would cease to struggle
against our finitude but work, instead, to build into our culture a lively acceptance
of it, using it to determine how best to live our lives. It would not give up the idea of
progress, or put aside technological innovation. They would be aimed and designed
to help uslive better with our finitude, not to overcomeit. It would take advantage of
our present knowledge of the determinants of population health — education, jobs,
good housing and nutrition — and focus scientific progress on enhancing them. It
would in particular invest considerably more money in environmental research, in
the quest for alternative forms of energy, and at the design of cities and towns to
minimalize environmental harm.

In the medical arena, the essence of the revolution would be to recognize, accept,
and build into health policy a perception that should by now be perfectly evident:
both the costs and many of the side effects of trying to improve health by the de-
velopment of new technologies have a diminishing return of health benefits com-
bined with a chronic problem in paying for the health care on which that stategy is
based. Most important, it would be necessary to accept some fundamental biological
reasons why the campaign against disease can never fully succeed. As the great
biologist Rene Dubos argued (with good scientific reasons) in his book The Mirage
of Health, a“ complete and lasting freedom from disease is but a dream remembered
from imaginings of a Garden of Eden.” (Dubos 1979: 2).

The most radical feature of the revolution would to work toward an agreement,
even if of a rough and contentious sort, that the average life expectancy of those
living in developed countries, now approaching 80 years, is a sufficiently long life
to assure most (though not all) people time enough to live a decently long and full a
life. Socioeconomic conditions, assuming a continuation of prosperity, will almost
surely continue to add years to life even apart from medical care, but — given that
likelihood —thereis no need to actively pursuelonger lives by research. The focus of
research would be on behavioral research to enhance the socioeconomic contribu-
tions to health, a priority given to causes of premature death, on research to reduce
disabilities and to facilitate independent living, and on research to minimize envi-
ronmental harms to health. New technologies neither could nor should be stopped.
But they should be subject to severe evaluation: not reimbursed unless they could
be demonstrated prior to public release that they were cost effective, highly likely to
provide asignificant health benefit, and unlesstheir likely cost and economic impact
was publicly known.

Are changes of this magnitude, changing not just the practice of medicine and the
delivery of health care, but the way we think about their nature and the contemporary
culture of both of them possible? It may take a severe economic or other crisis to
stimulate a willingness to think beyond the myriad proposals for managerial and



Finite Lives and Unlimited Medical Aspirations 167

organizational solutions, obviously not working in any effective way and fed only
by hopesfor incremental changesthat have not worked in the past. And, even if they
might work, hardly anyone who supports them claimsthey will deal effectively with
the cost problem.

The harder work may be to persuade people to give up, or treat more lightly, the
rejection of finitude that has been a mark of contemporary medicine and research.
Longer lives and better health have improved the lives of al of us, but the fact
that they improved it in the past does not prove they will do so in the future. The
fact that considerable progress has aready been made needs to be kept squarely in
mind: where, given that progress, do we want to go now? Thereisalready, | believe,
adeclinein health benefits that isin an inverse relationship between health research
and expenditures. If nothing else, the fact that medicine now enables us to miss one
bullet, and maybe a few, does not save us from being felled from the next ones that
come along.

Finitude always catches up to us, and putting if off for still afew more years does
not guarantee added happiness or satisfaction with life, and particularly if it comes
at the cost of communal hypochondria, never satisfied, driving up costs and thus
giving to the health sector money and resources that might better be spent on other
socia needs. What can be witnessed now is the equivalent of the trench warfare of
World War |, with slow gains for the winning side but, when looked back at with
the eye of history, appearing to be a huge waste. Medical progress has produced far
more fruits than that war. But we are now in the later stages of the progress and the
ground gets much harder to gain with each yard already gained.
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Reproductive Choice: Whose Rights?
Whose Freedom?*

Brenda Almond

1 Choice, Kinship and Society

Assisted reproductive rights are often seen in terms of the freedom and choices of
mature individuals, and especially linked to women's rights and interests. In con-
trast to either of these approaches, | propose to look at some of the ethical issues
involved from the point of view of those born by assisted reproduction (AR). In the
United Kingdom, it was estimated that by the end of 2005, 57,000 people had been
born following donor assisted conception, with current annual numbers estimated at
2,000. Thisis now similar to the numbers of children being adopted each year, the
other main area in which professionals are involved in creating families where one
or both parents are not biologically related to their offspring.

The United Kingdom is by no means unique in this. 1% of all birthsin the USA
and 5% in Denmark involve assisted reproduction. Technology and medical inter-
vention, then, now play a major part in reproduction in the Western democracies.
But while it must be conceded that assisted reproduction has indeed ushered in an
era of wider choice in the area of reproduction and while, in the context of a free
society, it ishard to see choice as anything but agood, the question of whose choices
are enlarged is often overlooked: those of adults or those of the children who result
from those choices?

Human reproduction has until the very recent past been linked to two apparent
immovables: one, the biological fundamentals of male and female; the other, the
idea of the family as the basic building block of human society.

But each step in the new technologies of reproduction has brought new and unfa-
miliar ethical dilemmas. Previously inseparabl e aspects of parenthood have acquired
new divisions: fathers can now be defined as genetic, social, or legal, while moth-
erhood faces a further possible division between the mother who supplies the egg,
or even just the nucleus of an egg, from which the child develops, and the mother
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who carries the child through pregnancy to birth. Embryos can also be frozen, to be
born years after conception and even after the death of their progenitors. Welcomed
by some, regarded with concern or suspicion by others, these new possibilities have
also opened the door to new kinds of life-style arrangements, as single parents,
leshians, gay men, and cooperating groups make use of assisted reproduction. Gen-
erous transfer of gametes has also sometimes produced unprecedented numbers of
half-siblings, most unknown to the others, and in some cases this has been taken
to surprising extremes, as in the case of a Danish sperm donor who, as the website
of sperm-bank Cryos International once claimed, had unknowingly fathered 101
children worldwide.

This wealth of choice seems to assume a narrow view of family as no more
than parent and child. The genetic family is, however, a broader notion than this.
And as some of those involved in fertility treatment increasingly lean towards the
idea that, once donated, the source of a child's genetic material is irrelevant — that
parenthood is a purely social concept — the science of genetics has begun to unveil
its own secrets to a world in which individuals are increasingly concerned to un-
derstand their own complex genetic inheritance and to have access to the world of
their genetic relations—abiological family that includes grandparents, aunts, uncles
and cousins, as well as forebears and descendants. This fabric of connections has
until now formed the webbing underpinning most known cultures and societies. But
children born from donated gametes or embryos are deprived of the chance to locate
themselves in this biological network — a network that has until now provided the
individual’s deepest conception of their identity and offered them the social space
within which to find their earliest sense of self.

The argument that will be developed here, then, is that while many welcome
the expansion of reproductive choice, and while moral and political theory assign
an important role to freedom, there is a risk that not everybody’s rights, welfare,
and interests will receive equal attention. In particular, as increasing numbers of
children who owe their origins to assisted reproduction reach adulthood, it is easier
to see that their role as players in the AR game has not been adequately recognised
and that choices have been made for them before they were in a position to choose
for themselves or to consent to the choices of others.

Many of these donor children who are now reaching their twenties or thirties
are asserting their own claims and also telling the medical world about their own
feelings on the matter. One person who has made her voice heard in this way is
Joanna Rose, who took her claim to the House of Lords in London. Born as are-
sult of fertility treatment, the records of which could no longer be found, Joanna
Rose claimed that the United Kingdom Government and the HFEA had a duty to
assist her in finding out the identity of her natural father. Although she did not
succeed in obtaining this, the Department of Health did later set up a voluntary
register (UK DonorLink) to help people trace relatives.? Rose represents many who
are concerned to know more about, or even to have access to, not only parents, but
siblings, half-siblings, grandparents and others. This, though, may be one of the
more straightforward of the legal and moral claimsthat are involved here, and other
cases can be found that illustrate some yet more complex conflicts that can arise
within the new world of reproductive medicine.
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Increasingly, courtsin jurisdictions as diverse as Canada and the USA, Australia
and New Zealand, as well as European countries including the United Kingdom,
Denmark and the Netherlands have been awarding visiting and custodial rights to
individuals with no genetic connection to achild on the basis of either their original
intention to participateinitscare, or their actual participationinit. These arecriteria
that can be used, for example, in resolving disputes in surrogacy cases or in cases
involving donor-assisted reproduction. In these circumstances, the question of who
set out to have a child may be judged to outweigh that of who was physically instru-
mental in achieving it. Other accounts replace the biological or genetic connection
with psychological criteria— for example, the emotional attachment between child
and adult.? It is a short step from the view that strong attachments between child
and carer are the central component of a child’s well-being to the conclusion that
they should take priority over the child's relationship with its biological parents
(Skolnick 1998). In place of the older understanding of the primary relationships of
human beings, then, family law, sociology and psychological theory seem no longer
to see parenthood as rooted in the natural facts of procreation.

Some commentators are willing to take a more cautious approach to theissue and
give some weight to biology. The British philosopher David Archard puts thisin the
form of aconcession: ‘ There may be nothing wrong with a State permitting natural
parentsin thefirst instance to bring up their own children as they choose and within
specified limits. What the State should not do is presume that natural parents have
aright to rear which derives simply from biological parenthood’ (Archard 1993:
109). Archard's own account draws a distinction between biological and moral
parenthood. He writes: ‘“Mora parenthood is the giving to a child of continuous
care, concern and affection with the purpose of helping to secure for it the best
possible upbringing. “Parent” should only be understood as meaning one of several
adult caregivers. Thus moral parenthood is not restricted to any particular familial
form’ (ibid.).

Children born, like those involved in these cases, by assisted reproduction us-
ing donated gametes or embryos are sometimes described as ‘ Children of choice’.
This seems to give high prominence to children and certainly children rank highin
most individualS moral consciousness, just as they do in the verbal commitments
of politicians and national leaders. But children are probably the most vulnerabl e of
al human beings. Their rights are difficult to express and hard to enforce. In this
area, where anew and unfamiliar gulf has opened up between genetic or biological
relatedness and social relatedness, | believe that not nearly enough attention has
been paid to the question of children’s rights and welfare, looked at separately and
apart from those of adults.

2 Protecting the Interests of the Child

Although some commentators, then, see the area of assisted reproduction primar-
ily in terms of adult choice and argue for less regulation, or indeed for none at
all, I would suggest that when the intention is to produce a child, this is a serious
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responsibility and the onusison all those who play apart in it —health professionals,
lawyers and politicians as well as those directly involved as would-be progenitors,
parents or donors — to accept a requirement that is a current, but challenged, aspect
of law in the United Kingdom, as expressed in the 1990 HFE Act, to have regard
for the welfare of that child. In other words, children should not be viewed simply
as commaodities medically generated to satisfy the needs or desires of adults.

Some see this as asking for a judgement on parents. One commentator, Emily
Jackson, has even suggested that a tacit eugenics policy is being applied to would-
be parents, in the sense that their fitness to reproduce is being questioned (Jackson
2002). Doctors, too, because they may be asked to reply to a clinic's enquiry con-
cerning would-be users of donor-assisted reproduction, may believe they are being
asked to sit in judgement on their patients. But it iswrong to interpret the enquiry in
this way. What doctors are actually being asked by the clinics, and what it is right
and proper to ask, is not whether their patient deserves a child, but whether they
know of any reason why their patient(s) should not be helped to have a child, espe-
cialy achild which is the genetic offspring of another individual who has donated
gametes or embryos for that purpose. For it has to be assumed — or at least hoped! —
that those who donated their gametes did so in the belief that their biological off-
spring would not become, for example, the victim of abuse, or cruelty. As in the
case of adoption, care is both necessary and justified when children, at no matter
how early a stage of life, are being transferred between strangers.

This is considered objectionable by some philosophers who argue that, since
these questions are not asked of people who procreate in the usual way, without
medical assistance, there is no case for treating the users of donor-assisted repro-
duction differently. But this is a specious argument. What | am suggesting here,
although | know that some will disagree, isthat in providing treatment, the medical
professionals involved take on some of the responsibilities of the more direct pro-
genitors — they become, if you can put it this way, part-parents! Of course, they are
not expected to become all-knowing, but it is not unreasonable to ask them to take
the degree of care implied by the welfare clause in the Act.

Others, though, seem ready to abandon the ‘welfare of the child’ condition in
the 1990 Act. John Harris, indeed, sees this requirement as problematic. He writes:
‘Thislegislation constitutes prima-facie discrimination against infertile people since
couples who can conceive naturally are not expected to demonstrate their potential
fitness as parents’ (Harris 1998h: 6; see also Harris 1985: Ch. 7). A further reason
why this issue has become controversial in the British context is that the clause
in the Act in which the welfare of the child is mentioned in so closely linked to
another condition — ‘the need of a child for a father’. It is therefore possible to
argue that concern for the welfare of the child poses a challenge to the rights of
single women and leshians, thus raising questions about discrimination and gender
equality. It seems to me important, therefore, to separate these two issues. The de-
bate about non-standard families is a broader one that needs to be conducted on
wide social and political grounds, taking into account empirical findings about such
things as the likely length of some kinds of relationships relative to others, and
the conseguences this may have for their children. If the empirical findings show
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adverse consequences for children, this would, of course, become a welfare issue,
but this could be set aside in the present context, since the welfare of the child,
whether or not it was included in the Act with these aspectsin mind, raises broader
considerations. To address these, it is worth taking a closer look at some of the
philosophical arguments that lie behind this debate.

3 To be or Not to be — the Problem of Non-existent Entities

Those who challenge the need to treat the child’'s interest as paramount sometimes
talk asif there is a queue of children waiting in limbo for a chance to be born, so
that the onus is on those who stop them being born to justify their decision. But
thisis, of course, nonsense. No-one is injured by not being born. The phrase used
inthe Act is ‘child who may be born as aresult of the treatment’ and it is clear that
this ‘may’ puts the matter in the same category as books that you or | might write,
motorways that may be built, or laws that might be passed.

In the case of children born by donor-assisted reproduction, however, the assump-
tion seems to be that they aready have a kind of shadow existence in which they
confront the alternatives of existing or not existing. It is assumed that existence is
bound to be the better option, no matter what the circumstances. As John Harris puts
it: *(To) choose to bring avoidable suffering or injury into the world is wrong. But
unless the injury to the individual is so great as to make life intolerable, then this
individual is not thereby wronged' (Harris 1998a: 91). A striking example of this
is discussion surrounding a proposal to solve the shortage of donated human eggs
for use in fertility treatment by taking eggs from cadavers or from aborted fetuses.
While accepting that the interests of children born in this way might be involved
here, John Harris considers the relevant question to be how such children might feel
about their situation. His answer is another question: *Will this knowledge be so
terrible that it would be better that no such children had ever been or were even
born? It is difficult to be certain how to answer this question, but it is surely un-
likely that the consequences would be unacceptably terrible’ (Harris 1998b: 14). As
far as objective assessment of the child’s interest is concerned, he continues: ‘One
question we should ask is whether the act of producing such a child isin the overall
interests of the individual who is thereby produced, or is wrongful for some other
reason. In the expectation that it will live a normal lifespan and have a reasonably
favourable balance of happiness over misery initslife, it is overwhelmingly likely
that the individual will have what would be objectively judged to be a worthwhile
life’ (ibid.). But while no-oneisinjured by not being conceived, and none of us can
imagine regretting not having been born, most people can imagine what it would be
like, unfortunately, to wish they had never been born. And it is worth noticing, just
as amatter of interest, that the people who put forward the argument that it is better
to exist than not to exist in connection with Assisted Reproduction never seem to
entertain it for amoment when discussing abortion, where even minor disadvantages
like being born into too large a family, or possible poverty, or suffering from minor
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handicaps, are taken as acceptable reasons for not bringing a fetus to term. Nor are
they usually opposed to screening embryos for serious disease. But it isinconsistent
to favour either abortion, or the selection of embryos, for reasons like these, and
at the same time to be opposed to thinking in advance about the welfare of merely
possible children. Indeed, now that PGD (Preimplantation Genetic Diagnosis) is
available, the door is opened to ‘wrongful life' cases brought either by parents of
handicapped children who have not been offered testing, or by the children them-
selves against their parents for allowing them to be born.

Others opposed to making consideration of the welfare of the ART child alegal
reguirement do so because they do not want to take seriously the future claims of
an embryo. They tend to take a blinkered view of what an embryo is. It has no
thoughts, feelings or expectations, so is ‘morally insignificant’. Its moral claimson
us are nil. Susan Okin puts this point succinctly: ‘a human infant originates from
a minute quantity of abundantly available and otherwise useless resources’ (Okin
1989: 83). But the idea of protecting future claims before their owner can assert
them iswell-established in both law and ethics. For example, an infant’sinheritance
can be protected, and a child can apply for compensation for an incapacitating injury
it suffered at the fetal stage, providing it survives those injuries and passes the birth
threshold. It is possible to make excessive claims about embryos; nevertheless, these
are surely significant considerations.

4 The Right to Found a Family

There is, nevertheless, another side to the matter. For while children cannot be hurt
by not being born, it is often argued that adults may be injured by being prevented
from having children, and even by not being helped to have them when that would
be possible. Soisthere aright to reproduce? And if so, how should it be interpreted?
These questions have received much philosophical attention. Looking at the matter
from alegal and political point of view, Ronald Dworkin argues that: ‘the principle
of procreative autonomy, in abroad sense, is embedded in any genuinely democratic
culture’ (Dworkin 1993: 166-167). Commenting from an ethical perspective, John
Harris, agreeing with this judgement of Dworkin, has modified his own utilitarian
position to discuss reproductive choice in terms of legally instituted rights. He ex-
plains: ‘In so far asdecisionsto reproducein particular ways or even using particular
technologies constitute decisions concerning central issues of value, then arguably
the freedom to make them is guaranteed not only by the United States Constitu-
tion but by the constitution (written or not) of any democratic society, unless the
state has a compelling reason for denying that control’ (Harris 1998h: 36). And
John Raobertson who, like Harris, defends a prima facie moral right to reproduce,
argues that control over reproduction is‘ central to personal identity, to dignity, and
to the meaning of one's life' (Robertson 1994: 24). Robertson uses the principle
of reproductive choice to defend various kinds of *collaborative reproduction’ as
well as commissioned pregnancies, paid adoptions and similar contracts. He writes:
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‘An ethic of personal autonomy aswell as ethics of community or family should . . .
recoghize apresumption in favor of most personal reproductive choices’ (ibid.: 145).
Citing cases such as Romania under Ceausescu where contraception and abortion
were forbidden, and China where forced abortion and sterilization have been used
to enforce the one-child policy, he argues that the burden of proof lies on those who
would limit freedom in this area.

But how strong is the case for extending the interpretation of reproductive choice
in the way these commentators propose? This must depend, at least to some extent,
on how far their case can indeed be supported by rights that have already secured
international recognition. Two rights in particular are cited: the right to privacy,
and the right to found a family. The first is expressed in Article 8 of the European
Convention in these terms. ‘Everyone has the right to respect for his private and
family life, his home and his correspondence.* The second is put in Article 16 of
the UN Declaration: ‘Men and women of full age, without any limitation due to
race, nationality or religion, have the right to marry and to found a family.® Here
it is worth pointing out — and it is something that these commentators themselves
are ready to concede — that what the authors of the international declarations had
in mind was not technological assistance in child-bearing, but rather the possibility
that atotalitarian state might attempt to prevent people having children by methods
such as forced sterilisation or abortion, as in the cases Robertson himself mentions.
A further and perhaps stronger consideration is one succinctly put by Maura A.
Ryan: ‘the success of Robertson’s argument depends on accepting the view that
persons can be the object of another’sright . .. heis asserting the right to acquire a
human being.” Such a position, she argues, fails to respect offspring as autonomous
beings (Ryan 1990: 7).

Three steps are conflated in the reasoning that has led so many moral commenta-
torsto stretch the case beyond this limited boundary. The first step, which the inter-
national declarationswere certainly intended to support, isto defend the freedom of
two individuals to marry and have children together. The second step isto advocate
aright to receive assistance from medicine and science to do this — something that,
even if not necessarily included in the first freedom, is not incompatible with it.
The third step, though, has a more problematic status: thisisthe claimed right to be
helped to have children using donated gametes, and it has come into the picture only
because some of the resources and assi stance that can be used to help people to have
their own genetic offspring can also be used to help them have the genetic offspring
of others. Thisimmediately expands the circle of stake-holders or concerned indi-
viduals and changes the role and responsibilities of the decision-makers. A right of
this sort, then, is far from being included in the right to found a family and indeed
in some ways runs counter to it. So are the international covenants to be read as
endorsing the progression of reasoning through each of the steps that lead from a
right to marry and found afamily to aright to medical intervention for this purpose
using donated gametes? For, to begin with, the conventions apply only within avery
specific framework — that of a couple who are in a position to marry. So neither a
man nor awoman separately can find support in these conventions. Asfar asmen are
concerned, subsequent legal decisions have found that a man has no right to prevent
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his wife using contraception or having an abortion, and since he certainly has no
right to compel any woman other than his wife to bear a child for him, it would
seem that Article 8 of the European Convention cannot be read as giving a man as
an individual an enforceable right to procreate. But unless a gender imbalance is
accepted, thisthrowsinto doubt, too, awoman’sright to reproduce. That conclusion
seems to have been indirectly accepted in English law, though possibly not in some
other European countries, in relation to assisted reproduction involving artificial
insemination, since in situations where sperm has been stored or where sperm could
be taken from a man who has died, the man’'s consent to the use of his sperm is
judged to be essential to its use. Hence awoman'’s putative right, too, would seem to
be qualified, even if marriage is discounted, by her need to find awilling procreative
partner.

But some would argue that the advent of IVF has changed all this. Inthe case of a
woman, a voluntary sperm donation service does, after all, give her a practical way
of exercising her right to have a child with the help of a consenting male person and
for men, too, a parallel might be claimed because of the possibility of obtaining the
services of a surrogate and an egg-donor, whether the surrogate herself or another
woman. This might seem to suggest that a right to procreate could, after all, be
asserted and be enforceable outside the ‘couple’ framework. Of course, there is
nothing to stop nations or jurisdictions creating a legal right of this sort. Nor does
it prevent the assertion, informally, of a moral right. But for this, it is necessary to
persuade others to accept the case. IVF is a collaborative procedure, so one per-
son’s right appears to entail another person’s duty — in this case that of medical
and technical personnel to assist in the procedure. Even if this were considered
achievable, perhaps by following the practice in the case of abortion where only
supportive medical staff would be involved, it would require some reinterpretation
of the conventions so as to make them compatible with the possibilities opened up
by new technologies of reproduction.

Again, though, thisisto approach the issuesinvolved from the perspective of the
parents and would-be parents. But if we shift our perspective to look at matters the
other way round, we might find ourselves asking a different question: are children
losing something valuable, perhaps indeed a basic human right, if the reproductive
choices of others, supported by medical and scientific expertise, necessarily deprive
them of agenetic link to those who will have care and control of them till adulthood?
In particular, how should we rate the loss (in the sense of deliberate deprivation) of
either afather or a mother? The early loss of a mother by death or abandonment is
viewed by most people as a particular tragedy. The same applies, though possibly
not in the same way, to the early loss of a father. By ‘early’ loss, | mean loss be-
fore the child is old enough to understand, or indeed before the child is actually
born. Of course, the later loss of either parent is likely to be deeply traumatic.
But | would argue that the sense that a child has suffered an irreparable loss if
circumstances have deprived it of either or both parents should dictate a much more
cautious approach to the transfer of gametes and embryos and certainly support the
view that any commerce in these materials for reproductive purposes is ethically
wrong.
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5 Does Human Genetic Material have Special Status?
The Commodification Issue

Despite these arguments, many would say that donor-assisted reproduction does
not raise any important human rights issues as far as the children involved are
concerned. This may be because they discount the significance of original genetic
material — eggs, sperm, or embryos. And since demand for the raw material of baby
manufacture far outstrips supply, particularly when the requirement for eggs and
embryos for stem-cell research are also taken into account, one solution that occurs
to people who, for whatever reason, have an interest in increasing the supply is
to introduce a financial incentive into the equation. But a special taboo has long
been attached to the sale of human genetic material. There are a number of rea-
sons for this. First, there is a general objection to the ‘instrumentalisation’ of the
human body that applies, as well, to the sale of organs and tissue. Second, there
is a well-founded fear that financialy vulnerable individuals could be exploited.
And thirdly, there is a general judgement that the sale of human eggs, sperm or
embryos is contrary to human dignity. This aversion to the sale of genetic ma-
terials has been formally expressed in a number of declarations by international
bodies.

The International Bioethics Committee of UNESCO (United Nations Educa-
tional, Scientific & Cultural Organization) has ruled that the transfer of human em-
bryos can never be a commercial transaction and that measures should be taken to
discourage any financial incentive. The Council of Europe has stated that the human
body and its parts should not, as such, give rise to financial gain. And the European
Union, too, hasinsisted that the prohibition on making the human body and its parts
asource of financial gain must be respected.®

Individual countries, too, have adopted laws on the matter: Sweden threatens
up to two years imprisonment for anyone who seeks to profit from the transfer
of biological material from a living or a dead human or tissue from an aborted
fetus. Switzerland prohibits the gift of embryos and any commercial transaction
involving human germinal material and any resulting products from embryos. The
case of Australia, though, may be more typical of what can happen in practice.
While it is an offence there to intentionally give or receive value for the supply
of human eggs, sperm, or embryos, and a 10-year jail sentence may be imposed
for trading commercially in human eggs or embryos, Australians are bypassing
the law by travelling to the USA to achieve what they cannot access in their
home—country.’

Despite the international agreements which exist to ban such transactions, then,
the fact is that they can be avoided, not least because they are not outlawed in the
USA .8 There are, of course, other countries with a permissive regime. But even
countries which would prefer to appear to be adhering to international agreements
on the matter are seeking ways to side-step the isssue. In the United Kingdom,
proposals for payment described as compensation plus comprehensive expenses
may, intentionally or not, be a de facto way of achieving this. So is compensation
payment? In the United Kingdom, payment for supplying gametes and embryos is
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prohibited but it does allow reimbursement of donors' expenses and, in egg-sharing
arrangements, women can be offered free IVF treatment in exchange for donat-
ing eggs.®

Given that there is a demand, it is not surprising that the whole matter may be
viewed by entrepreneurs in business terms. My own view is that argument cannot
settle these matters, which are deeply intuitive. They bring into question conceptions
of family, social and legal conventions, and a judgement about the value of nature
versus human artifice.X

6 Rights and the Adoption Analogy

Let me suggest, then, trite though it may sound, that a child has a special need for
its mother, and that the separation of mother and child should not be taken lightly.
But who is the mother? Except in certain specia cases, egg donation does deprive a
child of its genetic mother. But apart from when a surrogacy contract has been made
to exclude this, it does provide someone else who has a close claim — and many
would say a sufficiently close claim — to be a mother in another sense, i.e., she has
invested her own body in supporting the essential stages from embryonic to infant
life, creating another kind of intimate biological bond. In a number of countries,
such asthe United Kingdom, it isthe birth mother who haslegal recognition. | would
suggest, though, that for reasons, both medical and social, that have already been
widely discussed in relation to sperm donation, it isastep too far to expunge from all
records the genetic origin and hence ancestry of the child. | would also suggest that
any such arrangements are morally invalidated if the egg donation is not genuinely
voluntary, and it isdoubtful if it isso in egg-sharing arrangements whererich paying
patients are the recipients and poor ‘free’ patients are the donors. As for the overt
commercia sale of eggs for reproductive purposes, this is offensive to conceptions
of the value of human life that it has taken millennia to establish and which we
sometimes claim, even if a degree of self-deception is involved, as the foundation
of our twenty-first century civilisation. But what of the loss of afather? Here some
difference has to be acknowledged. For example, where sperm donors often prefer
not to know if they have fathered children, women who donate eggs seem to have
a much stronger sense that they are parting with their biological sons or daughters
and a deeper sense of involvement and concern.

To sum up the judgements involved here, | believe the focus in Assisted Re-
production using donated gametes should be on the rights of the children actually
born by assisted reproduction and only in a qualified way on those of adults who
want to make use of it. Because children born from donated gametes are in one
important sense — genetically and biologically, although not socially and legally —
someone else’'s children, a situation is created that lies somewhere between natural
procreation on the one hand and the adoption of an existing infant on the other.
One important feature of adoption in the present day is that adopted children are
acknowledged to have a right, not only to knowledge of their origins, but also to
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their own cultural and ethnic identity. Indeed, Article 8 of the United Nations 1989
Convention on the Rights of the Child specifies that: * States Parties undertake to
respect the right of the child to preserve his or her identity, including nationality,
name and family relations as recognized by law without unlawful interference’

7 The Case of the New ‘Disappeared’

This principle has been conspicuously violated in several instancesin modern times.
In Argentina, babies were taken from their parents and given to childless supporters
of the regime who then brought them up as their own. Some later discovered that
they were children of the ‘disappeared’ — those who had died under torture or been
murdered in the prisons of that regime. The reasons for their situation, of course,
tragically intensified their situation, but their alienation constituted a loss and a
rights deprivation in itself. These children were a new ‘disappeared.” Those they
believed to have been their parents were not in fact so, and the cultural and kin
context in which they found themselves were often completely aien.*t

There are also some historical cases which, while they fortunately lack those
mal evolent overtones, arein some ways comparable: for example, that of the * Stolen
Generation’ —aboriginal childrenin Australia placed with incomer families—or that
of the children shipped there from England around the time of the Second World War
who never saw their original families again. But what if the crime is overt and no
deception is involved? Between approximately 1619 and 1850, tens of millions of
inhabitants of West and Central Africawere taken to the Americas, and so deprived
of their genetic and cultural inheritance. Generations later, many black Americans
are seeking their personal rootsin Africa.

The analogy between these historical incidents and some of the current devel-
opments mentioned earlier may be limited. But, bearing in mind cases like that of
the Danish student mentioned earlier whose hundred or more offspring will have
unrecognised numbers of siblings and half-siblings worldwide, it is nevertheless
worth using the analogy in order to argue that things could be arranged differently.
Asfar as opennessis concerned, there could be wider use of voluntary registers and
the participation of third parties or mediators. It would also be possible to set things
up differently from the outset as has recently happened, for example, in Sweden,
New Zealand, and the state of Victoria, where donors of gametes do so agreeing to
be ready to be contacted by their adult children if that is what those children want.

Whatever the situation, then, ‘children of choice’ have aright to at least one
choice of their own: aright to choose knowledge of their parentage — not, that is, to
be deliberately deceived about their origins by a medico-legal conspiracy. Without
this, they are born as exiles from the kinship network and are orphansin asense pre-
viously unknown to human beings. They may in fact have unknown half-siblings,
cousins, aunts, grandparents, but they will never meet them. Of course, there is
every chance that they will be provided by an alternative family network that will
provide love and security, but the subtle similarities of genetic relationships may
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come to haunt them in the future, particularly when they have children of their own
and start to look for such things as shared resemblances, attitudes, interests, ten-
dencies, qualities of character and physical featuresin their own offspring. And, as
one philosophical commentator has argued: ‘ Knowing one'srelatives and especially
one's parents, provides akind of self-knowledge that is of irreplaceable valuein the
life-task of identity formation’ (Velleman 2005).

Of course, there are secrets in many families and many people are deceived
by family members about their origins for personal reasons and without the in-
tervention of medical science; many may be mistaken about who their father is,
but by no means as many as advocates of secrecy claim. A well-founded estimate
is 29%.%% Whatever the exact numbers, however, this is no reason for the state to
refuse to divulge information it holds in official records to those for whom the
matter is, whether for emotional or medical reasons, pressingly important. It would
also suggest reconsideration of moves in a number of jurisdictions to record on
birth-certificates as parents, without any qualification, people who are not geneti-
cally related to the child. It may also be areason for a more cautionary approach in
general to the new technologies, and for resisting the enthusiastic expansion of the
possibilities they hold out.

8 Conclusions

| have argued, then, that the state is right to involve itself in protecting the interests
of children born by assisted reproduction and right, in particular, if it acknowledges
their right of access to their genetic identity. Is this, as some have claimed, to con-
flate the ethics of personal decision-making and the ethics of state interference with
individual liberty? | do not think so. For while the state should not interfere in what
is genuinely the province of the individual, assisted reproductive technology is a
compound practice involving medical and legal professionals, taxpayers and most
of al, future children who will become rights-bearing adults themselves. All of
these, but especially the last, need to be brought into a picture too narrowly focused
onindividuals and couples.

Nevertheless, it is impossible to ignore the fact that this is an area of special
concern to women. Up to now, a woman has been seen as the primary carer, even
when not conceded any rightsto her child, and, of course, to date, only awoman can
gestate and bring to birth achild. Thereis, too, acommon perception, supported by
a certain amount of research, that while there are notable exceptions on both sides,
women are particularly sensitive to matters of human relationships and perhaps also
more ready than men to accept that children count in their own right, not merely as
the appendages of adults. To what extent, then, is this a feminist issue? Feminism
has stood for procreative liberty, but the emphasis has been on contraception and
abortion — freedom from child-bearing. But it is also a matter for female, if not
feminist, concern to think about the conditions that should govern freedom to pro-
create where this involves medical intervention and the participation of strangers.
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Certainly these issues also concern men, but it is notable that in the famous story
of Solomon’s judgement, male justice saw the child as divisible, but the true
mother was recognised by her willingness to sacrifice her own need to her child's
interest. (Solomon himself is, of course, rightly famous for having recognised
this.)

To sum up, then: in enabling intervention at the embryonic stage, the new tech-
nologies of reproduction have created both new risks and new rights. A commitment
to freedom of choice in this area means not only respecting the choices of adults,
but also recognising a responsibility to protect the welfare and rights of people
at a stage when they are in no position to protect them for themselves. This may
mean that some well-established rights, such as the right to found a family, must
not be interpreted in a way that would single out the ‘donor-conceived’ as a class
for unequal treatment by blocking their access to their genetic origins and their
family relationships or, more controversialy, by depriving them of a specific type
of parental or other intimate relationship. But equity in the preservation of genetic
identity — particularly the rights of the donor-conceived — has not so far not received
as much attention as the rights of adults to fertility treatment. As the class of the
donor-conceived has reached adult life, and as they have come forward with their
own claims, the case they are pressing appears more compelling: not to be treated
differently from those whose origins are more conventional and in particular not to
be deprived of rights that are enjoyed by the naturally born majority.

Notes

1 The Denmark-based Cryos International istheworld'slargest sperm bank. It marketsits sperm through-
out the world, shipping it to more than 40 countries, including Spain, Paraguay, Kenya, Hong Kong and
the United States. Denmark’s laws protect donor anonymity and the number of children a donor can
father depends on where he lives and where his sperm is sent. In Denmark the limit is 25, a number that
is supposed to guard against accidental incest between siblings. In Britain it is 10. In the United States
the number is 25 births for each donor within a population of 800,000, according to guidelines issued
by the American Society for Reproductive Medicine. Cryos claims a good track record. According to its
web-site, (www.cryos.dk), since the company opened in 1987, its banked Danish sperm hasled to 10,000
pregnancies around the world.

2 Rose vs Sec. of State for Health and the HFEA [2002], EWHC 1593.

3 The landmark work on attachment theory, originaly a three volume trilogy, is Goldstein, Solni,
Goldstein and Freud 1996.

4 The European Convention for the Protection of Human Rights and Fundamental Freedoms, 1950, as
amended by Protocol no. 11. 1998, Article 8 (Brownlie and Goodwin-Gill 2002: 402).

5 Universal Declaration of Human Rights, 1948, Article 16 (Brownlie and Goodwin-Gill 2002: 21).

6 Article 21, Convention on Human Rights and Biomedicine, Oviedo 4.4.1997: ‘ The Human Body and
its parts shall not, as such, giveriseto financial gain.

7 Australians may pay around $40,000 for fertilised eggs to implant and $170,000 for babies borne for
them by American surrogates. At the same time, there are other Australian women who travel to the USA
to sell their eggs for $20,000. In an unrelated devel opment, protests were raised when Canadian medical
students were offered free holidaysin Australiain return for sperm donations.

8 One US-based egg donation program says it has produced 2,500 children worldwide by the sale of
eggs. Another program, based in Los Angeles, also supplies these services for gay men.
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9 Under proposals discussed in the United Kingdom in 2005, sperm donation could rise to £50+
expenses, which would offer the donor the chance of earning £2, 500. Egg donors could receive £ 1000+
expenses, in recognition of the risk and unpleasantnessinvolved in egg retrieval. Expenses would include
child-care and loss of earnings, so could be substantial. To determine whether this proposal is in fact
a proposa to license the purchase of gametes and embryos, these figures can be compared with the
payments made where purchase is allowed: Romanian women, for example, receive £150 ($300), i.e. a
month’s wages.

10 These broader issues are discussed in my (2006) book. Much of the argument of this paper is also
developed on ch. 6 of that book.

11 Andrew Bainham describes Article 7 of the UN Convention of the Rights of the Child (1989) as a
response to the Argentine experience: ‘The child shall be registered immediately after birth and shall
have the right from birth to a name, the right to acquire a nationality and, as far as possible, the right to
know and be cared for by his or her parents.’” (Bainham 1999: 37). See also Fortin 1998 and Le Blanc
1995.

12 Weatherall (1994) reports authoritatively that ‘in screening DNA from the PND programmefor thalas-
saemia and other haemoglobin disorders which isrun in Oxford for the whole of the UK we have found
that this occurs in about 2% of all cases referred to us!
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Assisted Reproduction and the Changing
of the Human Body

Maurizio Mori

Let’'s imagine to be living in the first decade of the twentieth century, and more
precisely after October 1st, 1908 when Henry Ford launched hisfamous“T model”,
a brand new automobile. In only one year, production and sales of the car doubled.
It was a great success. But in the same year the sales of old coaches increased three
times as much.! If one considers the relative numbers of coaches and cars already
in existence, one should realize that in absolute terms coaches were much more
requested and had a great advantage over cars. If one of us had to be amember of a
commission (ethical or whatever you like) in charge of making a prospective analy-
sis on the future of transportation, he or she would have established that cars would
have gained a solid niche in the market, but that coaches would have continued to
be in a greater demand. Hardly anyone in the first decade of the twentieth century
would have foreseen that in afew years cars would have achieved total dominance
and that coaches would disappear, becoming articles for museums.

Let’'s come now to the present, and think of assisted reproduction. What about
the future of such a technique? Part of the answer depends on what we consider
assisted reproduction to be. If you think that it isatherapy for infertility, then it may
remain only therapeutic help exclusively for infertile people. | agree that assisted
reproduction is a good therapy and ought to be used to help infertile people. But
it is not only that: it is aso a new opportunity for people to reproduce and to have
control of human reproduction.

If thisis the case, then the future of assisted reproduction will depend on what
we think about increasing our capacity to control reproduction and reproductive
opportunities.

Some people are against it, because they think that human reproduction should
remain beyond human control, because children are a gift of God. In this perspec-
tive, they suggest that instead of speaking of “reproduction” it would be more ap-
propriate to speak of “procreation” — asit actually isin French, Italian, Portuguese,
and in some other languages. One should remember that “procreation” is (at least in
origin) atheological termindicating “creating for”: in procreation parentsare simply
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cooperating with God in creating a new person, so that one should keep a veil of
mystery over aman’s origin. Even some secular thinkers concur on this viewpoint,
maintaining that control of reproduction is dehumanizing or against human dignity.

However, the question remains: is control on reproduction morally good or bad?
For which reasons do we really have to think that it is bad? To say that procreation
or reproduction isagift isno reason at al. It is verbiage, or playing with words, in
order to say something which at the end is meaningless. It could be that such away
of speaking was meaningful when reproduction was a real mystery, as it was until
afew decades ago, when humans knew very little about reproduction. In this sense,
the thesis saying that we should let nature follow its natural course as a norm was
acorrect cultural response to that situation. But now historical circumstances have
changed, and it is wrong to continue to present them as a gist of wisdom. Secular
thinkers' viewsin thisline are to be considered a sort of “cultural survival”.

In fact | think we have many reasons to think that it is good to gain control of
reproduction. Peopleliketo have control of such animportant activity astheir repro-
duction, because more control can enhance their lives. Moreover, it is good for off-
spring who can benefit from the opportunity to begin alife when they are accepted
and desired. Birth control in the negative sense — “negative” because preventing
life's transmission when undesired — produced an enormous benefit to humankind,
in spite of protests on the part of religious traditionalism and conservatism.

If negative birth control was good, | do not see why positive birth control —“pos-
itive” because it aims at having new hirths instead of preventing them — could be
bad. In fact it should be even more beneficial, because it permits prospective parents
(I use the plural, but that is only a convention) to fulfill their life's plan and enjoy
the birth of a new baby, and to the baby to be born.

Different modalities of conception and birth are irrelevant, because the essence
is that a new person is there, and that he or she could not be born without such
atechnique. Carmen Shalev said that the first cloned child could have some psy-
chological troubles. However, if we read the story of “extraordinary births’ such as
the first caesarean sections on living woman, we see that even in such cases people
had problems.? More generally, anyone of us could have had or till has problems
regarding one's hirth, because each one could hope to have been born in a better
situation, but as we are happy to be born, we have to accept the burdens connected
with our human condition and social circumstances. For thisreason | think it isgood
to achieve control of reproduction and try to have control.

If it is good to have control over reproduction, then my prediction is that in a
few decades assisted reproduction will be used regularly in substitution of natural
reproduction. This means that we are in a situation similar to the one | described
concerning Henry Ford with his “T model”. Even in early twentieth century most
people would have not imagined that cars would completely replace coaches and
other traditional means of transportation: at that time cars were not very efficient,
not dependable, smelling and polluting, etc. In short, horses and coaches appeared
more convenient and comfortable. However, car technology quickly improved and
the situation radically changed.

My view is that something analogous will occur with assisted reproduction.
Nowadays reproductive technologies are burdensome and even present more risks
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than natural reproduction, they have heavy side-effects, a low degree of efficiency
and other difficulties, but they will be overcome and the practice will become more
routine. It is not simply my wishful thinking that people should use assisted repro-
duction, but it is afactual statement referred to afuture situation.®

There are at least three reasons for which assisted reproduction will replace nat-
ural reproduction. The first is that to have more opportunities to choose to have a
child is best for the family. If parents can have more opportunities they can pre-
pare better conditions, which is good for the child. Nowadays the situation is still
defective.

The second reason is that assisted reproduction offers more opportunities on
when to have a child. This is important because women will possibly extend their
capacity to conceive and have achild later in life. Nowadays men can have children
at 60 or 70 (and are praised for that), and technology can help more real equality in
thefield.

The third (and possibly the most important) reason for which assisted reproduc-
tion will replace natural reproduction depends on the possibility of pre-implantation
genetic diagnosis (PGD) and has to concern the health of prospective children.
This issue has direct connection with the topic of my presentation, the chang-
ing of the human body, i.e. changing of human nature or human bodies of future
generations.

Why isthisissue so important for the spread of assisted reproduction? One reason
isthat it isadeeply rooted ideathat asociety, aswell as parents, should do the * best”
for their children. It is important to make clear that “the best” in this context does
not imply a duty to provide what is optimum. If such an optimum were required as
a necessary condition, then no one would be born. The optimum is a limit-concept
which never applies, because otherwise each of us could claim that some better
situation was possible. The “best” that parents ought to do is to be understood, not
in absolute terms, but simply as an average decent or adequate condition according
to the given historical circumstances.

This duty implies that failing to guarantee such adequate conditions is to cause
real “harm” to the child, who is deprived of some important component for his or
her self-realization or welfare.

Until now the notion of “harm” to the child was limited to what | call “social
harm”, because the harm in question had to do with impoverished socia conditions
of the newborn, as for instance in cases where parents are unable to guarantee suffi-
cient food and education.

Nowadays, however, parents also have a duty to prevent what | call a“structural
or congtitutive harm”, i.e. a harm which depends on the very fact that the future
child is physically constituted or structured in a certain way so that he or she will
suffer more than can be expected in normal circumstances of life — for instance,
if it has some sort of illness which can be detected and prevented. This is a new
sort of parental duty and responsibility, because in the past the bodily or physical
constitution of a newborn was totally dependent on “chancy nature”, and parents
had simply to accept the natural process. Now, we have the possibility to avoid
some painful outcomes and for this reason we have a new responsibility concerning
thisissue.
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Now that prenatal diagnosis is a routine practice for most prospective mothers
living in Western countries, parents have also aduty to prevent not only social harms
but also constitutive harms. Since PGD isagreat opportunity in this sense, and PGD
presupposes | VF, | foresee that assisted reproduction will become aroutine practice
aswell.

According to some authors this new possibility of controlling the bodily consti-
tution of future generations is very problematic or smply wrong. They say that it is
not at all amere extension or enlargement of parental dutiesand responsibilities (asl|
presented), but it isagreat dividein history, because parents have now anew form of
power over the newborn. Until now parents could cause some sort of “social harm”,
but this “harm” is dependent on merely external conditions and could be repaired
and reversed, while in the case of a “constitutive harm” what is done is intrinsic
and therefore it cannot be repaired or reversed. Hereis the deep difference between
the two cases making prenatal diagnosis immoral as well as PGD. If | understand
well, this is the core of Habermas argument. In fact he says that “By means of
the irreversible decision made by a given person about the ‘natural’ constitution of
another person, we assist to the birth of atotally new interpersonal relationship. This
new relation is awound to our moral sensibility”.®

One could dismiss what | call “the Habermas' objection” simply by observing
that our current sensibility is not necessarily the top of morality, and that — there-
fore—it could not bewrong to “wound” it. I our common sense morality is defective
and needs to be reformed, then a wound to our moral sensibility is beneficial and
even due. | think that thisis the case: for this reason, this part of Habermas' argu-
ment fails.

But Habermas' argument isinvalid also for another reason. In order to seeit, we
should consider that it rests on the distinction between extrinsic and reversible con-
ditions vs. intrinsic and irreversible conditions. my thesis is that such a distinction
isuntenable.® In fact, from the point of view of the child, both intrinsic and extrinsic
factorsareirreversible, once they have occurred. Thereisasense in which historical
congtitution is as essential as our biological constitution. Both cannot be changed.
If parents cause a “social harm” to a child, this harm is, from the point of view of
the child, asirreversible as an aleged “ constitutive harm” — dependent on genetics.

But thisis not the end of the story. It may well be that in a sense “socia harms”
aremoreirreversiblethan “ constitutive ones’. For instance, if achildisabused in his
or her family, then this harm will last for ever; but if achild is born with an illness,
he or she can be cared for as much as we are able, and possibly a new therapy could
be discovered in the meantime.

| know that Habermas' objection concerning irreversibility of genetic choice is
aimed mainly against attempts to enhance our humanity, i.e., to the possibility to
“design babies’ aswe want. Thisisthe shocking part of the story. Here the distinc-
tion between “reversible” and “irreversible”’ conditions appears to be relevant.

Butisitreally so, or are we misled by our fear and concern? First of all, itisquite
difficult to think about a situation so distant from our current capacities such as the
one in which we will be able to “design babies’. Now we can only detect some
genetic illnesses, in order to prevent suffering, and we are totally unable to modify
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anything. The possibility of controlling a set of genesisfar away from us. But let's
imagine that in the future we will be able to “design ababy”, i.e. we will be able to
modify at will the genetic constitution of anew offspring. Issuch agenetic choicein
these future (alleged) conditions really “irreversible” and “more irreversible” than
an educational choice?

I would like to draw your attention on the fact that, in a sense, already nowadays
parents “design” their child through education. For this reason parents have a right
to educate their children. So, for instance, religious parents teach their children to
have a sense of God and send them to special schools, etc.

In some cases, education is successful and everybody is happy. But often, when
the child has grown up, he or she rejects religion and becomes an agnostic or an
atheist. Is in this case religious education reversible? Experience shows that in
many cases the answer is“no!”. There are millions of people suffering neurosis and
other psychological diseases because of religious education they received. These
persons are trying hard to get rid of it, but not always their efforts are success-
ful. This shows that a parent’s decision about religious education sometimes is not
reversible.

However, one could retort, the situation would be even worse if parents could
decide about genetic constitution of the child. But is it true? Let’'s assume that we
know that a person’s religiosity depends (at least in part) from a given gene or re-
quires the cooperation of at least one gene. Granted that, suppose that our religious
parents decide that their child will have the appropriate education as well as the
special gene, so that he or she will be areligious person.

Our question is: is the parents' decision for their child’s religiosity in this case
more irreversible than in the former one in which their choice was limited to
education?

| think that Habermas would answer a prompt “yes’. In this case, the implicit
presumptionisthat our thinking and feeling is totally dependent on proper genes, so
that we are nothing but puppets. This is genetic determinism. But if it is so, then —
like it or not — we are puppets nevertheless, even if now we do not know it. This
means that if one is a religious person, he or she is so not because after reflection
he or she decided to accept a faith, but simply because he or she has the relevant
gene. The same thing if he or sheisnot religious. In this caseit is true that parents
decisions about a child’s genetic constitution isreally irreversible, becauseit creates
areligious person.

But, if it is so, what is wrong with this choice? Parents' decisions on genetic
constitution is only instrumental to their eductional choice, so that they can suc-
cessfully have areligious child. Such a choice is only good, because it prevents the
many disasters of our times. Look what happens nowadays. we have many good
religious parents trying to have religious children. They do al the best for that, and
struggle hard, but in the end they fail, because their children become atheists. The
tragedy isthat this occur simply because these children do not have the proper gene
for religiosity. Similar tragedies occur in the atheist’s house: good atheists try to
inculcate secular morality, but then their children, once grown up, become nuns or
monks, simply because they have the gene for religiosity.’
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If genetic determinism is true, then the parents’ choice in one senseisirrelevant
(because it is not even a real choice), and in another sense it is good, because it
increases success in education.

Let's assume however that genetic determinism is false. Even if religiosity de-
pends on the activity of a special gene, this does not mean that the gene is a suf-
ficient condition for the outcome, but it provides only some sort of susceptibility.
Religious attitude has a genetic basis, but it isthe result of a decision and a virtuous
habit.

If thisis the case, how shall we answer our question? Is the parent’s decision
about the genetic constitution of their child more irreversible than their decision
about his or her education?

The answer appears to be a clear: “no!”. In fact, at least in one sense it is more
reversible than theformer. Assumethat once grown up thereligiously modified child
chooses not to be religious. At this point, knowing that he or she has the gene for
religion, he or she will procede to remove or disactivate it. At atime in which we
shall have so much knowledge asto choose appropriate genes, it will also be possible
to remove, activate and modify them. So parents' choice won't be asirreversible as
it isassumed.

Conclusion. Assisted reproduction offers new opportunities of controlling timing
and structural constitution of our children, a control which appears to be much
needed for many people. For this reason, | foresee that assisted reproduction will
take over as occurred with cars, and in the future natural reproduction will become
obsolete — analogously to what occurred to coaches and horses.

Notes

1| had this piece of information during a visit at the Museum of automobile in Turin in 2003. A guide
was explaining the history of thefirst cars and mentioned such adatum. | tried hard to find amore official
reference but | wasn’t ableto get it. Even if it were not fully precise, it isreliable for our purposesand in
any case it supports an idea which was very common until about the Second world war and that | have
personally heard reported by many elders, i.e.: “Horses and coaches are so good that they will always be
used: they always existed and they will continue to be with us as major means of transportation”.

2 On thisissue there is an excellent book by N. Filippini (2000), La nascite straordinarie. Many stories
are presented, and one is quite significant: at the end of XIX century in Cittadella (atown near Padua) a
child was born through cesarean section on aliving woman and both survived: the fact was so astonishing
that the municipality granted apublic pension to himin order to provide him with an adequate endowment
to study.

3 Inthis sense when | say “will replace” it is not a normative statement, but a statistical one: parents will
find more convenient to resort to assisted reproduction in order to have children.

4 Here we have to face the “doing — letting happen” issue, which is most controversial in bioethics.
However, | hold that it is accepted that parents have a strong duty to provide a decent conditions of life
for they children. Up to now these conditions applied only to the social and economical aspects of life,
while now we can enlarge our view also to what pertains to “bodily consitution”.

5 Habermas 2002: 30 (my translation). The German text is. “Mit der irreversiblen Entscheidung, die
eine Person Uber die ‘natiirlische’ Ausstattung einer anderen Person trifft, ensteht eine bisher unbekannte
interpersonale Beziehung. Diese Beziehung neuen Typs verletzt unser moralisches Empfindend”.
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6| take that this issue is the crucia one concerning the notion of “natural constitution” of a person, a
notion which is ambiguous and evanescent. Other senses of “natural” are misleading unless more exactly
defined, and | take that mineis afair understanding of Habermas' point.

7 | take that this outcome is a“tragedy” because it is contrary to the parents’ original plans of life and it
isasource of deep pain and suffering for the people involved.

References

Filippini, N. La nascite straordinarie. Milano: Franco Angeli, 2000.
Habermas, J. Die Zukunft der menschlischen Natur: Auf dem Weg zu einer liberalen Eugenik?
Frankfurt am Mainz: Suhrkamp Verlag, 2002.



On the Limits of Liberal Bioethics
A “Critical Ethics of Responsibility” Approach

Hille Haker

In their book From Chance to Choice the bioethicists Allen Buchanan, Dan Brock,
Norman Daniels and Daniel Wikler offer a‘moral framework for choices about the
use of genetic intervention technologies (Buchanan et al. 2000: 14). They try to
avoid the pitfall of apublic policy model that subordinates individual autonomy to a
societal, quasi-objective health model on the one hand, and the pitfall of a personal
service model in which ‘the choice to use genetic interventionsis morally equivalent
to the decision to buy goods for private consumption in an ordinary market’ on the
other hand (ibid.). In their view, the former model does not respect the autonomy of
the individuals and inadequately prioritizes the prevention of health-related harm,
whereas the latter model ignores the ‘ obligation to prevent harm as well as some of
the most basic requirements of justice’ (ibid.: 13). In the course of their book, they
try to show that only adeontological, liberal moral framework that correspondswith
the three principles of reproductive autonomy, harm-prevention, and justice, offers
an adequate ethical answer to the new possibilities of genetic interventions.

Since this approach represents a thorough analysis of the questions of health,
(parental) responsibility and the scope and limits of respect of individual autonomy
in the context of genetic interventions, | will use it as a foil against which | argue
for an alternative ethical approach, namely acritical ethics of responsibility. Before
| can proceed with this approach, | will address the three main themes the authors
of ‘From chance to choice' deal with.

1 ‘From Chance to Choice’

1.1 The Subordination of Individual Autonomy or Reproductive
Rights to State-Driven Policies

In asurvey of historical studies on what they call ‘old eugenics', the authors show
that the state compulsion model to prevent specific couples from giving birth to
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children reveals al the flaws of a non-liberal public policy model — and this even
in the case of those state-programs which did not go as far as Hitler in declaring a
particular, racist health concept as imperative for the ‘ Third Reich’. While the ‘vi-
sion’ of asociety gradually enhancing the health of its population might be correct
in theory and only problematic in its specific features, so the authors argue, it isthe
denial of individual autonomy or reproductive rights of prospective parents and the
ignorance of social justice's demands to create equal opportunities that make the
old model useless for amoral approach to current and future genetic interventions.
However, in their conclusion of the chapter of eugenics they state:

Reprehensible as much of the eugenic program was, there is something unobjectionable
and perhaps even morally required in the part of its motivation that sought to endow future
generations with genes that might enable their lives to go better. We need not abandon this
motivation if we can pursue it justly

(ibid.: 60).

We can see in this quote an ambivalence that runs through the whole book: the
authors clearly accord with the societal goa to enhance the health status of future
generations, and they consider genetic interventions as possible means to achieve
this goal. However, since history can teach us about the misuse of the eugenic
paradigm, genetic interventions as a means of harm-prevention must be limited by
two moral constraints: reproductive rights asrights of individuals, and the principles
of justice.

1.2 Reproductive Rights and the Limit of State Intervention

Liberalism has been a strong moral and political theory to ensure the rights of in-
dividuas, especialy against interventions by others or by the state. Situating the
ethical reasoning in the US-context of the high cultural valuation of individual au-
tonomy, the authors endorse a liberal bioethical approach of individual reproduc-
tive rights. Thus, since the goals of harm-prevention and/or enhancement of the
overal health status of a population are affirmed by the authors, the state’s role is
to ensure that individuals have the means to achieve this goal within the limits of
non-intervention. Contrary to other, more radical approaches within political liber-
alism — the concept of non-intervention and tolerance is not the authors’ last word.
In fact, the moral reasoning about parental responsibility and health-related justice
complements the libera principle of individual freedom.

Addressing parental responsibility, the authors dedicate one chapter of their book
to the question of harm-prevention and enhancement of the health status via genetic
intervention. They argue that parental liberties are limited by their obligation not to
harm their offspring. Aswith born children, parental freedomislimited only in those
cases, where the future children’s harm can be determined, and demands the tolera-
tion of those parental decisions where no violations of rights can be proven. Critical
about theideological use of health conceptsin the so-called old eugenics, the authors
draw on afunctiona understanding of health and disease to determine harm, which
they consider to be common in many medical and public health approaches but
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which in fact represents C. Boorse's concept that Norman Daniels applied to his
approach to public health. According to this functional model, a harmful condition
is the absence of ‘general-purpose natural capacities' that enable a person to carry
out ‘nearly any plan of life' (ibid.: 168). These natural capacities are ‘ capabilities
that are broadly valuable acrossawide array of life plans and opportunitiestypically
pursued in asociety like our own’ (ibid.: 174). Disease is understood as ‘ an adverse
deviation from normal species function’ (ibid.), calling for ‘beneficial’ genetic in-
tervention or at least leaving enough room for what parents consider to be best for
their offspring.

Surprisingly, this health/disease concept is not analyzed further;! although it
expresses the liberal societies’ value of leading a self-determined life, the focus
on ‘natural’ capacities seems to offer more than that: Like, for example, Martha
Nussbaum and Amartya Sen argue in their capabilities approach with regard to de-
velopmental economics and the quality of life in poor countries (Nussbaum 2000),
Buchanan et al. in fact refer to a normative anthropological model of health that
conceals its historical and cultural origin in the term ‘normal species functioning’.
Based on the normative determination of (athreshold of) life-quality that is needed
to lead a ‘good’ life, parents are morally obliged to intervene in cases where ‘de-
viations' could be treated medically, or where future children assumedly will not
cross the threshold of aminimal quality of life. Political liberalism, on the contrary,
seems to be doomed to toleration of whatever parents consider best for their (future)
children, and hence to non-interference with individuals' reproductive choices. See-
ing this tension between the ‘good’ for a future child and parental reproductive
autonomy, the authors choose a middle-ground of ‘encouraging’ policies of harm-
prevention and enhancement, to direct parents towards ‘ responsible choices’ .2

Asiswell-known in the bioethical context, theterm ‘harm’, which is defined asa
violation of aright, isambivalent in the context of prenatal and pre-implantation ge-
netic diagnosis, if — as the authors acknowledge — the avoidance of ‘harm’ resultsin
selection or abortion of afetus. Taking up Hare's argument that future persons have
no rights that can be harmed (Hare 1993), however, prospective parents can do no
harm to embryos or fetusesin their actual state, but they can do harm to their future
(born) children. Moral responsibility is thus addressing the expected future quality
of life of afuture child, and this predicted health-quality becomes the criterion for
a responsible or irresponsible decision. In this understanding of the ethical analy-
sisin line with a probabilistic medical prognosis of a future child's health status,
parental responsibility isno longer defined by the partly emotional relation between
a couple or, in the case of pregnancy, the woman’s relation towards the embryo or
fetus. Instead, the future child is considered as bearer of rights, a being who has
no actual right but a future right to ‘normal species functioning’. Birth changes the
obligations radically: Whereas prenatal, pre-implantation or pre-conception inter-
ventions are left to the decision-making of prospective parents (however directed
towards a particular choice, namely not to bring into existence children who will
not cross the threshold of ‘normal’ species functioning), adverse intervention in
cases of discrimination against disabled children or adults is indeed an obligation
of state authorities. This shift in the analysis of parental responsibility entails many
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presuppositions that would need to be argued and articulated. As we will see later,
among other things this unduly reduces the ethical reasoning of parental responsi-
bility to the consideration of (future) rights and forecloses any responsibilities that
might not correspond directly with theright of aright-holder.® The authors, however,
argue that for reasons of justice, namely to provide or promote equal opportunities
for every member of a given society, their concept of parental responsibility and
state-intervention isto be adopted.

1.3 Justice as Commitment to Equal Opportunity

The tension between the principle of harm-prevention resulting in a normative con-
cept of parental responsibility and the principle of reproductive freedom or non-
intervention by the state becomes evident when the cases of ‘persons with serious
disabilities' are considered. The limitation of compulsory state-intervention, as we
have seen aready, does not leave the state altogether passive; while it cals for the
tolerance of individual decisions, it may still establish policies directed at the soci-
eties' goal to improve the health status of its members:

Indeed, a policy designed to encourage prospective parents to avoid the birth of persons
with serious disabilities might be implemented while still pursuing strong antidiscrimina-
tory policies to support people with disabilities, without any inconsistency.

(Buchanan et a. 2000: 184)

In the discussion of genetic interventions, the disability movement has criticized that
such a promotion of prenatal or pre-implantation genetic intervention is itself dis-
criminative because it expresses the devaluation of disabled persons (Parens 2000;
Graumann 2005). Buchanan et al. try to show at length that this claim is right if
or insofar genetic interventions lead to new forms of moral exclusion of children
or adults, and they praise the disability movement for raising the level of social
sensitivity. However, the claim is considered wrong if and insofar it ignores the
‘legitimate interest that people have in avoiding disabilities’ (Buchanan et al. 2000:
270). Quite contrary to the disability movements self-understanding, they argue,
denying individuals the means to correct or prevent genetic defects that would put
their equal opportunity at risk isin fact aviolation of the principle of justice.

This reproach is rather serious and would, if correct, question a fundamental
critique of genetic interventions that has been raised over and over again in the past
decades. Therefore, a closer look is necessary. The authors understand ‘justice’ in
line of Rawls approach and Norman Daniels application to health care (Daniels
1991). Against this broader theoretical background, justice is defined mainly as the
commitment to equal opportunity. Genetic interventions, as we have already seen,
do not violate the rights of any (actual) right-holders in the case of selection or
abortion, and they do not violate the rights of future children, if their health-statusis
indeed improved by the techniques, or if therisk isconsidered ‘minimal’, which —as
in the case of reproductive cloning — might not be the case today. Furthermore and
more important for the discrimination argument, the claim that genetic interventions
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indirectly violate the rights of disabled persons, e.g. by reducing social support for
them and decreasing efforts to improve their equal opportunities, is weak because
it does not prove true in contemporary societies, because these have continuously
improved the equal opportunities of disabled persons. Finally, the ‘ expressivist ob-
jection’, claiming that genetic interventions express an attitude of repudiation of
disabled persons, insinuates a disingenuous motivation of those who avoid having
offspring with disabilities. This, however, is a mistake, as we have seen, because
avoidance of disabled offspring is compatible with the moral recognition of disabled
persons. Hence, this point is emphasized again, now from the perspective of social
justice:

We deval ue disabilities because we value the opportunities and welfare of the people who

have them. And it is because we value people, al people, that we care about limitations

on their welfare and opportunities. . . . Thus there is nothing irrational, motivationally inco-

herent, or disingenuous in saying that we devalue the disabilities and wish to reduce their

incidence while valuing existing persons with disabilities, and that we value them the same

as those who do not have disabilities
(Buchanan et al. 2000: 278).

Even though the offense that disabled persons may feel is understandable, ‘aliberal
society cannot count offense. . .as a sufficient ground for curtailing liberty’ (ibid.:
281). Thus, while the justice-focus of liberal bioethics calls for the socia and po-
litical obligation to improve the equal opportunities of persons with disabilities, it
cannot deal with questions of recognition and esteem (considered to be ‘expres-
sivist’ rather than strictly normative concepts) within its normative framework of
rights and obligations, so that this dimension is excluded from the ethical reasoning
of parental responsibility and social justice.

Nevertheless, the authors try to take the arguments of the disability movement
into account, and distinguish between ‘impairment’, meaning the ‘impairment of
normal species functioning’ (ibid.: 285), and relational, socially constructed ‘dis-
ability’, meaning the inability to ‘perform some significant range of tasks or func-
tions that individualsin someone's reference group . . . are ordinarily ableto do, . ..
where the inability is not due to simple and easily corrigible ignorance or to a lack
of the tools or means ordinarily available for performing such tasks or functions
(ibid.: 286).

Further analysis would be needed, but important for me here is only the justice
perspective, which the authors connect to the morality of inclusion, again trying to
integrate the perspective brought forward by feminist political ethics and disability
ethics. Within aso-called  dominant cooperative framework’ that constitutesthe dif-
ferent structures of social interaction and that constitutes the cultural, social and po-
litical shape of agiven society, the social status of its membersis determined by way
of their capability to participate in the social life — thus being included in the dom-
inant cooperative scheme is a fundamental interest of individuals. From the moral
point of view, the justice principle serves as the decisive force to establish equal
opportunity and hereby the inclusion of al members. In line with the Americans
with Disability Act, the authors emphasize that this ‘commitment to equality of
opportunity requires efforts to prevent disabling impairments’ (ibid.: 292).
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While it is certainly true that socially disabling practices need to be decreased,
including those of practical or legal inequality, but also those of expressivist prej-
udice, the authors conceal what it practically involves to prevent the impairments
resulting in the social disabling practices. In revealing their reluctance to follow the
view of the socia construction of disability by emphasizing the biologica impair-
ment, not societies' lack of adaptation to the needs of persons with disahilities, as
cause for the lack of chances, the authors whitewash what — at least for the time
being — prevention of harm and enhancement of health on the genetic level in fact
implies: the prevention of handicapped children to be born and (if possible) the pro-
motion of procreating the birth of children with specific ‘enhanced’ characteristics.
The central argument, however, namely that ‘life’ in particular circumstances be-
comes objectively intolerable because participation in socia practicesisimpossible
by reason of agiven health status—is more assumed than argued for. Neither can the
authors claim that the assumed health status of future children can be determined
precisely nor do they elaborate on what participation in social practices means in
detail. The dependence of a right to life on normal species functioning, and the
definition of justice as equal opportunity to participate in social practices are too
narrow concepts for the determination of the question of parental responsibility and
future policies of genetic interventions.

2 Respect vs Recognition?

2.1 The Unsolved Problems of Liberal Bioethics

My response to From Chance to Choice will proceed rather indirectly than directly.
However, let me start with three points of disagreement:

1. The functional concept of health and disease conceals its origin in the social
construction of ‘normal species functioning’; as such it serves as a normative
basis for the determination of harm that is valid on the basis of persons’ rights
but changes dramatically if the harm principle is used to determine thresholds
of qualities of life. There are implicit rather than explicit normative assumptions
in this concept, hidden, for example, in the term ‘normality’. To conceive of
normality as criterion for having a ‘decent’ quality of life or being able to live
a ‘good’ life, does not only run the risk of a naturalistic fallacy but moreover
makes a fundamental mistake of ethical reasoning: it confuses the normative
claim to guarantee human beings the conditions for a (minimal or average) stan-
dard of living that is necessarily linked to a concept of ‘normal functioning’,
i.e. including access to food, housing, education, etc. with the valuation of a
human being who (for whatever reasons) does not have accessto or does not have
the means to reach this standard of normality. This devaluation was exactly the
turn the old eugenics movement took, long before compulsory measures to pre-
vent the birth of particular human beings for reasons of a social health ideology
were even discussed. Language played and plays an important role in this shift,
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euphemizing the implementation of the quality-of-life-threshold criterion in
ethical decision-making as'‘responsibility’ or ‘altruism’. Furthermore, the authors
fall to see that through the shift from the social concept of prevention to the
individualistic concept of prevention the objective of prevention does not change
a bit. Furthermore, via this redefinition of parental responsibility a particular
group of parentsis becoming vulnerable to social misrecognition and pressurized
to ‘choose’ the apparently socially desired and morally required selection and
abortion. Thisis clearly in tension with the concept of reproductive autonomy.

2. The ethical concept of parental responsibility is not only dependent on the con-
cept of health and harm but also on the moral status of embryos and fetuses.
The authors do not discuss the moral status from arelational perspective or from
the perspective of pregnant women. Instead, they reduce the pre-birth devel op-
ment as mere (biological) condition to become a person of (moral) rights. This,
however, reduces not only the debate on the moral status but also suppresses the
concerns of feminist ethics, namely that women are pushed into the background
of the ethical consideration.

3. Theauthors present areductionist concept of theinteraction and interdependence
of the private sphere of individuals, socia interactions, and state actions. But
between the individual and the state, social imaginaries play a decisive role that
need to be considered in ethical analyses (Taylor 2004). From Chance to Choice
offersalmost no analysis of the social constructionsand imageriesthat constitute
both social norms and the hermeneutical frameworks of interpretation. It does not
consider evaluative differences and tensions between economic, scientific and
cultural understandings of, for example, life, health, quality of life, disease or
suffering. Leaving the social dynamics arising from the different interpretations
unanalyzed, the authors suppress the discussion of what has been called * strug-
gles for recognition’ as part of the socia life.# It is, however, this interaction
that many critics of genetic interventions try to bring forward to the bioethical
discourse (Haker 2002).

As we have seen, the liberal deontological ethical framework strives to endorse
the Kantian notion of respect for the moral subject’s freedom, taking her autonomy
and equality as starting point for reciprocal relations. To respect the other means not
to interfere with her ‘striving for agood life’ (negative obligations), or to promote
his or her well-being where this is needed (positive obligations). The latter obliga-
tions are, of course, highly controversial, but within the Rawlsian framework, the
authors of From Chance to Choice favor the welfare-state view of society’s obliga-
tions to promote equal opportunitiesin order to compensate given inequalities.

However, since the 1980s, communitarian ethics criticized liberalism not only
for its ‘atomistic’ concept of the self but also for its generaizing view on the
needs of individuals. The individuality and concreteness of the other, they claim,
easily dips away, if respect for the other is defined more or less in line with the
egalitarian perspective, focusing on shared interests and rights. In Rawls Theory
of Justice, for example, it is evident that he presupposes that every member of a
society shares certain (basic, moral) interests with others; and Nussbaum’s Human
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Capability Approach endorses a common anthropological concept that emphasized
‘sameness’ rather than ‘ difference’.> On the one hand, one could say that the refer-
ence to a shared humanity or common interests at |east provides us with a normative
criterion to decide who is the addressee of respect, what respect callsfor and, in the
borderline cases, where actions of ‘patronizing altruism’ are necessary for the well-
being of the addressee. On the other hand, however, this approach easily ignores
that ‘main’ interpretations of basic social concepts express only the dominant views
within societies. Normativity disguises not formally but very well in its content,
so to say, its interdependence with social horms creating standards of normality.
Foucault and others have shown convincingly that ‘health’, ‘disease’ and ‘impair-
ment’ are by no means anthropological or biological ‘givens but historically sit-
uated and evaluative concepts, based on struggles of interpretation — and social
exclusion. The litmus test for an ethics of the 21st century is precisely its ability
to reflect upon its own situatedness within given societies and this interdependence
of normativity and social norms, and its ability to be self-critical to its own potential
of exclusions and violence.

Hence, if liberal ethics of genetic interventionstriesto learn from history, it isnot
enough to look at the history of eugenics; it is also necessary to look at liberalism’s
own history, which at times contributed to or connived with those who endorsed the
exclusion of human beings from the moral community —human beings whom moral
subjects today would ‘grant’ this status without hesitation, as slaves and women, or
persons with disabilities. The struggle for recognition these groups have faced in
the modern political history, was also in part a struggle for the inclusion within
the moral community of moral agents. These experiences should remind us that an
egalitarian ethicsis still dependent on the interpretation of who counts asequal. The
ethics of moral inclusion Buchanan et al. correctly endorse must hence be critically
analyzed against the background of social, political and ethical blindness — in the
case of prenatal selection on the basis of a predicted lack of ‘normal species func-
tioning’, the question whether a fetus is to be treated equally to al other human
beings and hence to be granted at least his or her right to life, is not trivial.® Within
the liberal framework, | will show that the ‘respect for the equality of others’ must
be complemented by ‘recognition of the concrete situation of the other’, in order to
escape the trap of generalization.

I will now proceed with my own approach of a critical ethics of responsibility.
This approach takes up the Kantian deontological perspective of respect and dig-
nity, spelled out in the social sphere as justice, i.e. the inclusion by means of fair
distribution and compensation for inequality on the basis of moral equality. But |
will go beyond this specific framework in two important ways: Firstly and very
much in line with liberalism but reversing it from within, | will turn to the social-
ethical concept of a recognition ethics that is sensitive to who is excluded from a
particular social framework. Here, only the methodological negativism of critical
theory can provide ethics with the tools of permanently reassessing the social and
moral norms. Secondly, | am searching for a more appropriate basis of the moral
self-other-relation than both the concept of respect and recognition alow us to ad-
dress; thisbasis | find in the Levinasian concept of re-sponsibility, because it allows
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me to transcend the rights-based concept and establish aresponsibility based on the
fundamental claim to take the other (whoever this might be) serious as another.

2.2 The Ethics of Recognition

In recent years, the ethics of recognition has been brought forward as a valuable
complement of either liberalism or communitarianism (Honneth 1992; Taylor 1994;
Markell 2003; Christman 2005; Ricoeur 2005). Recognition theories start with the
acknowledgment that the moral self is congtituted as a socia self, emerging from
along-lasting forming of identity that begins with almost complete dependence on
the emotional devotion and recognition of (biological or social) parents and only
gradually leads to the transcendence of these asymmetrical relations. With view to
our context of genetic interventions, | should note that this dependence and indeed
subjection to the power of othersis afact independent of the ‘full’ moral status and
startslong before birth, the origin of which is possibly morein the dark than is often
assumed in the debate on the moral status of the embryo. In view of the Western
aging societies, we could also add that the social self-model and the relational au-
tonomy of the recognition ethics is perhaps all the more needed to deal with the
decline of capabilities in the later phases of life, which may leave the self again
dependent on the care, devotion and recognition of others.

Whereas recognition theory does indeed regard the social self as constituted by
personal and social relations, it still aims at autonomy as self-determination within
the social interactions. According to Axel Honneth's concept, for example, the task
of ethicsisto analyze the structures of injustice and misrecognition, to call for the
decrease of the potential and actual violence of personal relations, social structures
and ingtitutions, and finally to call for the compensation of injustices.

Honneth's approach enables us to analyze the vulnerability of the self and her
need to be recognized by others; but it also provides a framework how over and
above determining the violation of rights it is possible to examine the social dy-
namics of exclusion via different forms of misrecognition and denial of esteem.
If the concept of universal respect calls for the acknowledgment of equality of
others with respect to her needs and rights, the ethics of recognition calls for the
acknowledgment of others’ individuality and particularity by taking their subjective
and affective expression of social experiences serious. For example, the political
struggle of the disability movement can be interpreted (a) as a struggle for legal
equality, (b) as moral critique of their exclusion from socia life — and, in the ex-
treme, from humanity, and (c) as plea to be made and have the chance to be visible
in their distinct individuality.” Their critique is not just the expression of ‘offense’
but also the outcry against the social norms assuming that specific life-conditions
are not considered as possible conditions of the human species but rather labeled
as ‘deviation’ from it. It is the normativity of a constructed normality that creates
the misrecognition; and on thislevel ‘exclusion’ isnot merely an empirical fact that
can be countered with statistics of improved life-conditions, precisely because the
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excluding force is the norms that reiterate the ‘ otherness' of certain life-conditions
as ‘deviant otherness'.

Recognition ethicsis not to be separated too far from the ethics of respect, how-
ever. Rather, it is the other side of it. Its goal is clearly the same as the one for
example stated in From Chance to Choice: to establish a morality of ever-greater
inclusion as demand of an egalitarian understanding of justice as participation. It
differsin its ‘methodological negativism’ (Deranty 2004) or critical hermeneutics,
taking much more serious than traditional liberalism the experiences of injustice,
shame and stigmatization. As Deranty says:

The truth of the social is not to be found in the consciousness of those who dominate, but
in the experience of the dominated
(Deranty 2004).

The difficulty, however, with the approach of recognition ethics is the understand-
ing and status of the other. While recognition ethics provides us with the tools to
acknowledge the need for recognition in order to develop a self-identity, it is ex-
actly this teleological framework of identity that risks to reiterate Hegel’'s mistake
of regarding the other in thefirst place as necessary dimension of self-consciousness.
Furthermore, the emphasis on reciprocal relations as goa of any social interaction,
while taking serious the concreteness of disrespect or misrecognition, assimilates
recognition ethics to its liberal counterpart, and maintains the sovereignty of the
self which remains the underlying ideal of personal identity as well as of moral
identity.

| agree with Judith Butler and poststructuralist theories that the social self-model
must be interpreted even more radically than recognition theory does (Butler 20043,
2005). In this radicalized version of the social constitution of the self, the self not
only faces a life-long dependence in different degrees and aspects, but entails a
constitutive opacity. The self remains vulnerable not only to all kinds of life con-
tingencies but also to different kinds of power, violence and misrecognition. Power
and violence are part of the self-other relation, and they should not too quickly be
set aside by turning to the normative model of respect as response to the poten-
tial violence. Quite contrary, violence needs to be addressed as necessary element
of interaction, and criticized where and when it goes beyond the necessary power
over the other, where necessary power becomes arbitrary and unjustified. As Butler
holds, the overpowering violence in the self-other relation can only be transcended
if the self exposes herself to the other in her vulnerability (and vice versal), in being
interrupted in a particular addressing, and in responding to the other by way of a
speech other than judgment.

Nevertheless, in maintaining the important insight of the theory of recognition,
namely the necessity to integrate the critical, experiential hermeneutics of injustice,
I will now reinterpret the moral subject’s vulnerability and non-sovereignty from
the perspective of acritical ethics of responsibility
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3 A Critical Ethics of Responsibility in the Age
of Genetic Diagnosis

If ethics must be designed aswell as an ethics of respect asacritical theory of social
norms, it will make use of the methodological negativism and listen to the concrete
experiences of injustice and misrecognition for an ongoing reassessment of social
and ethical interpretations.® Those who suffer from injustice and misrecognition are
better experts in their own cause than ethicists. But ethicists can — and sometimes
must — speak on their behalf, and hold their narratives against ethical, political and
social frameworks. Neither side may beright or havethe‘truth’ —but to ignore either
side might turn out to be the worst solution.® To concretize this turn of perspective,
I will reconsider the concept of parental responsibility in the age of genetic inter-
ventions, which in fact creates a particular group of parents who themselves become
vulnerable to social stigmatization and misrecognition.

3.1 The Origin of Morality: The Responsible Response
to the Other

Astheterm indicates semantically, responsibility isthe response of the moral self to
asituation where she is faced with being addressed by another, leaving open ‘who’
this other might be. The most important systematic approach to responsibility in
recent philosophy has been brought forward by Emmanuel Levinas. He has shown
most convincingly that the moral self isfirst and foremost constituted as responsible
self in the encounter with the other, being addressed in a specific way, namely in a
pleato act in away that is a responsible response to the other (Levinas 1998). It is
sometimes overlooked that Levinas is not so much interested in a phenomenology
of the self or apsychological theory of self-development, but rather triesto grasp the
coming-into-existence of the moral self. Levinas' concept does not know, so to say,
the non-responsible self, and he is not interested in any developmental perspective.
In encountering the other, the (‘adult’) self isin a specific way ‘ruptured’ in his or
her identity — an identity that, as Levinas holds, without the moral perspective is
bound to self-centeredness, the (mere) perseverence of one’s own life, the ‘ conatus
essendi’, to put it in Spinoza'sterm. Thisidentity is‘ruptured’ if the encounter takes
place; if the other enters the horizon of the self, the egocentric self is conversed
into a new kind of identity.'* For our present concern, | only want to stress that
Levinas' interpretation changes ethics, the theory of morality, radically: he argues
for the departure from the framework of contractarian-like reciprocity of the self-
other-relation, the departure from autonomy understood as sovereignty of the moral
agent, and the departure from the concept of the symmetry of rights and obligations
as reason for morality.*2

In contrast to liberalism as well as communitarianism but quite in line with
recognition ethics, the ethics of responsibility focuses much more on the encounter
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itself — what is morally right in a given situation can only be determined by
‘listening’ to the voice of the other (to be addressed before one addresses the other),
by acknowledging the other’s presence and plea. This emphasis on the situation of
the encounter is not at all a romantic appraisal of harmony between the self and
the other; neither is it the abandonment of the other’s right to be respected or the
turn to situation ethics only. Quite contrary, it puts the burden of moral judgment
on the moral agent like it is the case in Kant’s concept of autonomy, but the agent
is ‘craved’ by the mere presence of the other not to disrespect her by reducing her
to a means of one's own purposes and self-fulfillment.® In short, the encounter
with the other isthe occasion and reason for morality to become a dimension of the
self’s horizon of his or her personal identity, and all other spheres of morality are
derivations of thisorigin, the Ursprung of responsibility.* To respond to the other as
other first and foremost implies to endure her otherness, the difference and the gap
between me and her; to endure the lack of certainty of what she might demand of me
but also to be open to how the encounter might change my own self-understanding,
my own self-perception and identity; to question my moral judgments; to interact, to
listen, to keep still.*> Due to our cultures of sovereignty, independence and action,
this respect for the other calling for non-sovereignty, dependence and passivity has
been more and more alienated from the liberal concept of autonomy —and it is one
of the reasons for the critical ethics of responsibility to emphasize this side of the
‘otherness’ over against the ‘sameness' of equality.

In this concept, respect is not primarily constituted by the rights of the other;
neither are the self and the other primarily occupied in a struggle of reciprocal
recognition; acting on behalf of the other, acknowledging the other’s otherness, has
not much in common with the patronizing acting in the ‘best interest of the other’,
which Buchanan et al. perhaps unintentionally argue for. Rather, acting on behalf of
the other must be seen in light of a necessary gap between the self and the other,
a gap that may in deed unsettle the self in his’/her own identity, exposes her to her
own vulnerability and impotence as much as to the other’s, a gap that maintains
the question of how to respond responsibly instead of answering it with reference
to a general normative concept. Crucial for the understanding of this approach to
responsibility is the fact that impotence, uncertainty about one's right response is
part of any moral interaction —and not only of those interactions and relations where
the other cannot articulate his or her interest.

To be sure—the mere referenceto the *origin’ of responsibility in the experiential
encounter does not solve the normative problem of amorally right action —or at any
rate not without further mediations. Different categories of encounters need to be
distinguished, however: If the other can articulate his or her interests, he or she can
be listened to and her/his claims towards the self can be held against his or her
own interests and judgments of what is right. Thisis also the underlying sense of
the liberal political concept of tolerance that confirms the negative freedom of any
agent and that leaves room for the interpretation of ‘ positive’ claimsto be supported
in securing, sustaining or expanding the scope of action (Gewirth 1978, 1996). The
more difficult categories of cases are, as we know however, asymmetrical relations:
relations in which the ‘other’ cannot (for whatever reason) articulate his or her
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interests and is dependent on the interpreted advocacy of the addressee.’® Here, one
might assume, the ‘patronizing altruism’ is a necessary moral effect of the relation
between the self and the other, one that cannot be escaped. All depends, in my view,
whether the criteria for the ‘acting on behalf of another’ are based upon a general
concept of a“good life” or quality of life—an approach that is contradictory to liberal
ethics, or based upon agiven situation, agiven personal relationship, and based upon
the judgments of the personsinvolved and affected by the different decisions. | hold
that only the latter stance is both consistent with the ethics of respect, recognition
and the ethics of responsibility — and thereby escapes the reproach of paternalism.

In calling my approach acritical ethics of responsibility, | am trying to acknowl-
edge that the mora self, in striving to respect the other, needs to permanently re-
assess her judgments, either in light of a new situation, or because of our tendency
to assume that our own experiences, needs and desires are the same as the other’s.
We certainly need these assumptions to orient our actions — however, since there
will always be agap that separates me from the other, a hermeneutics of doubt must
be a part of my moral identity, and this even more so in cases where | must act on
behalf of another.

In order to go beyond the level of personal relationships, | would need to argue
now on the level of social ethics. What impact has my approach for the analysis of
social imaginaries? How does it change the concept of justice? How is the liberal
effort to balance tolerance of reproductive choices and state interventions on behal f
of members of agiven society affected? To answer these questions, much more than
this article would be needed.!’ Instead, | will now concretize shortly why specific
attention to the concept of responsibility is needed.

3.2 Parental Responsibility in the Age of Genetic Diagnosis

Parental responsibility is perhaps the most striking paradigm of an encounter with
the other in an asymmetrical relation (Jonas 1984; Haker 2002). Furthermore, it
entails the acting on behalf of the other’s well-being and the un-conditioned respect
asinherent normative element of responsibility. Responsibility in parenthood means
to acknowledge the otherness of one's child, his or her strangeness and individual-
ity. It does not mean, however, that parents must give up their own desires of self-
fulfillment in favor of the well-being of their child or children. However, different
to what From Chance to Choice suggests, the situation of responsibility before and
after birth differsradically not only from the public perspective but also for parents:
after birth, achild is not only in a different developmental stage, asit is sometimes
argued, but rather a child becomes a ‘social’ person, a citizen of a state who takes
(and must take) the responsibility to protect and support it in his or her well-being.
The presupposition, of course, isthat the stateisin aposition to be able to take this
responsibility. It can even replace the biological parents’ responsibility. In situations
when parents come to the conclusion (or state representatives force them to accept)
they cannot care for a child, other persons may become the primary caregivers or
socia parents of achild.
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But what about the phase before birth, during pregnancy? The replacement of
responsibilities is obviously not possible. Generally, we presuppose that during
pregnancy women want to and can take the responsibility to care for a ‘child’
(whether we call it embryo, fetus or child does not matter in this respect!), and
envision that they can continue to do so after birth. But as we aso know well, this
is not always the case. In fact, responsibility during pregnancy is probably the best-
surveilled category of inter-human relationship — and perhaps a type of relationship
that could not be more subjected to social norms and rules of conduct. Neverthe-
less, the decision to ‘refrain from’ the socially well-defined responsibility, even if
it involves the termination of pregnancy, can only be made by the pregnant woman
herself, exactly because nobody else can take her place of responsibility. More and
more, the flaws of either of the polarizing slogans that defined the political debate
around ‘abortion’ for the last decades, can be seen — assuming on the one hand
that in view of human life, there cannot be a moral dilemma but only one answer
to the obligations in question, no matter what circumstances the pregnant woman
may face, or assuming, on the other hand, that the decision-making resembles a
mere ‘choice’, concealing, sometimes ignoring the moral conflict countless women
face. Both positions may silence women, both may disrespect them in their con-
crete situations. And yet, liberal ethics has argued that with the right to decide (or
choose) left to the women, liberalism in fact promotes the respect of reproductive
autonomy. Contrary to this and in line with my previous argumentation, | hold that
respect or negative freedom is far from being innocent — if it flattens the moral
interpretation by way of a (necessary, but not sufficient) concept of tolerance, it may
easily contribute to socia taboos, in fact may make moral experiences unheard of,
or invisiblein the public realm. In view of afuture child’s health status, women are
left with probabilistic statistics rather than specific information, and the uniqueness
of their situation, their fetus and its future prospects is easily subsumed under the
generalizing categories of health and disease or handicaps.

In yet another stage, i.e. intheinvitro, pre-implantation phase of embryonic life,
the situation of responsibility is different again: Asin the time after birth, it is not
the woman alone who is responsible for the child, but everyone directly involved
in the procedure of assisted reproduction. It is in this phase that the embryo — or
rather what he/she is projected to be in the future — is extremely exposed and in
fact vulnerable to the ‘ normativity of normality’, expressed in uncontrolled anxiety
(disease or health risks) as well as in desired preferences (sex, race, health, other
characteristics). If one speaks of social responsibility, it starts here: rather than
promoting a specific concept of enhancement (of health) or prevention (of future
children with predicted disabilities), ethics should take its task serious to (a) criti-
cally analyze the underlying social concepts of ‘normality’ in line of their potential
to disrespect, and (b) advocate for those who might not meet the standards of these
socia concepts, and (¢) elaborate procedures to enable those who are directly con-
cerned by a given situation to make responsible decisions — including those groups
of prospective parents who belong to the group of facing realistic risks. The concept
of informed consent clearly has helped patients and clients to become visible as
agents in the medical context (and not only subjects who are acted upon). Today,
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however, these medical-ethical achievements are in danger to become absorbed by
a (medical, social, and sometimes political) movement of hysteria with respect to
health, enhancement and perfection, so that we need to think and go further, and
take a second look whether these movements empower prospective parents or rather
intensify their and their potential offspring’s vulnerability.

Prospective parents are perhaps much more vulnerable to socia interpretations
than is often assumed. Since we must assume that they desire to do the ‘best’ for
their child, they are looking for interpretations of ‘good parenthood’. If they are ad-
vised or encouraged to take responsibility for the genetic make-up of their offspring,
and if bioethics argues that responsibility means not to have children with particu-
lar characteristics that might ‘impair their capabilities’, then the mora judgment
violates the respect for the other as another, and instead defines her as not ‘€eligi-
ble’ to respect because of specific characteristics. The normative standard of justice
as providing every member of society equal opportunities to participate in social
practices turns against those parents whose offspring is considered not to be able to
participate in any socia practice. Furthermore, in theoretically (or rather, socialy)
defining thresholds of life-quality, the respect for the other as other is transformed
into qualifications we consider necessary in order to be included in the community
of rights.

4 Conclusion

Prospective parents never set the agenda of their interaction with each other and/or
their future child alone. Cultural, social and medical frameworks mediate prospec-
tive parental imagination. Nevertheless, an ethics of responsibility calls for the re-
spect of reproductive decision-making as much asliberal ethics does; the difference
isthat ‘autonomy’ in the approach of acritical ethics of responsibility is not under-
stood in line of the sovereign self’saction; it isalso not only understood in line of the
Kantian concept of moral autonomy, but rather in line with the recognition of and
responsibility towards the other, creating a burden of decision rather than a* choice’
for the prospective parents, or, in the case of pregnancy, for the pregnant woman.
To argue that these decisions should be made dependent on the ‘impairing of equal
opportunity’ caused by a particular health status, reduces the parents’ decision to
but one option. The concept of political tolerance only conceals that in this concept,
morality does not give the parents a choice. In calling the choice to give birth to
a child with a particular health condition, such as Down syndrome, irresponsible,
bioethics may echo the self-understanding of a society that is threatened by persons
who do not seem to fit into the mainstream understanding of ‘normal species func-
tioning’. In creating the threshold of quality of life at the price of lifeitself, bioethics
does not serve the morality of inclusion; it rather contributes to a culture of fear that
might well stigmatize those who do not meet the standards of this threshold — and
prospective parents deciding on their behalf. Furthermore and perhaps more impor-
tant even, instead of maintaining the ethics of inclusion and broadening it to the
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time before birth, many societies have aready constructed prospective parenthood
and pregnancy as atime of fear, resulting in evermore and ever-better surveillance
of the embryo and fetus, in order to comply with the cultural norms, and in order
not to be excluded from the social and moral community. My concern is that this
culture, backed by utilitarian and liberal bioethics alike will, however unintended
it may be, create the grounds for an extended heteronomy, extended injustice and
misrecognition rather than creating a culture of autonomy, justice and recognition.
Therefore, only a critical ethics of responsibility can maintain the autonomy and
freedom of the self as well as the respect for oneself and the other — without know-
ing beforehand, what this responsibility may mean in a concrete situation of moral
judgment.

Notes

1 Boorse, Christopher: Health as a Theoretical Concept: Philosophy of Science 44 (1977), 542-62,
for an aternative approaches cf. Lanzerath, Dirk:Krankheit und &rztliches Handeln. Zur Funktion des
Krankheitsbegriffs in der medizinischen Ethik (Munchen: Alber, 2000); Bobbert, Monika: Die Prob-
lematik des Krankheitsbegriffs und der Entwurf eines moralisch-normativen Krankheitsbegriffs im
Anschluss an die Moralphilosophie von Alan Gewirth: Ethica 8, no. 4 (2000), 405-40.

2In her Tanner Lectures, M. Nussbaum explicitly deals with this problem, especially in relation to
persons with disabilities Nussbaum, Martha C.: Frontiers of Justice. Disability, Nationality, Species
Membership (Cambridge: Cambridge University Press, 2006). Her approach, however, does not escape
this fundamental tension within the liberal framework.

3 The use of the term ‘responsibility’ is chosen deliberately: Rather than referring to an obligation-
approach that needs to argue in what extend it goes beyond the response to rights of others, the term re-
sponsibility is broader and not immediately determined by obligation’s counter-term, namely the concept
of rights. The indeterminacy might be considered aweakness, but | will argue later, that in fact, itismore
adequate a concept to analyze the moral relation of the agent and the other.

4 Cf. Honneth, Axel: The struggle for recognition: the moral grammar of social conflicts, 1st MIT Press
ed., Studies in contemporary German socia thought (Cambridge, Mass.: MIT Press, 1996), who intro-
duced the Hegelian concept anew, without applying it to the context of bioethics. In recent years, Honneth
has emphasized the role of misrecognition in form of social exclusion and practices of making per-
sons socialy ‘invisable’ Honneth, Axel: Unsichtbarkeit: Stationen einer Theorie der Intersubjektivitat,
Suhrkamp Taschenbuch Wissenschaft; 1616 (Frankfurt: Suhrkamp, 2003).

5 Samenessis not the same as equality, however; whereas the latter emphasizes a shared normative status,
sameness alludes to attributes of personhood or identity concepts people may or manot share. Part of the
problem is the unsolved distinction between the normative and the eval uative sphere within the concept
of morality. Cf. for this discussion Haker, Hille: Moralische Identitét. Literarische Lebensgeschichten
als Medium ethischer Reflexion. Mit einer Interpretation der ‘Jahrestage’ von Uwe Johnson (Tubingen:
Francke, 1999).

6 This theoretical stance does not exclude the context-sensitive application of the principle, for example
inlight of the tenet ‘ ultraposse nemo obligatur’, which may turn out to be central in the case of pregnancy.
7 Here, even the generalization of ‘the handicapped’ is as problematic as any other generalization like
‘women’, ‘blacks’, ‘Jews’, or ‘Germans’. In bioethics, persons with handicaps are rarely considered in
their particular individuality; often, they are reduced to their particular health status (e.g. the ‘blind’,
‘Down Syndrome', ‘Breast cancer’).

8 In her important book, Butler at times is not so clear on this point; nevertheless, | believe that thisis
exactly what she is arguing for. Cf. Butler, Judith: Precarious life: the powers of mourning and violence
(London; New York: Verso, 2004), Butler, Judith: Giving an account of oneself (New York: Fordham
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University Press, 2005) and my further elaboration on this departure from liberal ethicsin Haker, Hille:
The fragility of the moral self: Harvard Theological Review 97, no. 4 (2004), 359-82.

9 ‘Listening to’ can be spelled out in different ways: beyond the concrete communication, listening can be
practiced in several forms; with respect to listening to the particularities, quantitative empirical studies
certainly have the disadvantage of generalizing what is to be taken beyond generalization. Narratives
(either biographical or literary) may be abetter medium for this* purpose’ to transcend one's own horizon.
Haker: Moralische Identitat. Literarische Lebensgeschichten als Medium ethischer Reflexion. Mit einer
Interpretation der ‘Jahrestage’ von Uwe Johnson, Haker, Hille: Narrative Bioethics, in: Biomedicine
and the Future of the Human Condition, ed. Christoph Rehmann-Sutter, Mieth, Dietmar (Doordrecht:
Kluwer, 2005).

10 |n this respect it is more than revealing that From Chance to Choice does not once quote the actual
experiences of individuals or couples confronted with the new technologies. Thisis also echoed in most
studies on twentieth century eugenics; here, too, the victims are invisible, silenced. Instead of engaging
with the clients of genetic interventions, the authors of From Chance to Choice create science fiction-like
stories and scenarios with little significance to counter their own perspective. Thisis a secure manner not
to be ‘disrupted’ in one's own thinking by the ‘other’.

11 |n atheological understanding, this conversion is interpreted as metanoia. The religious concept can
well serve as an (experiential, formal) foil for the ethical understanding of the moral conversion in the
encounter of the self and the other: It cannot be argued for; it can only be experienced. Thisarbitrarinessis
aweakness that the moral experience shares with the religious experience. It is not, however, overcome
in an ethics that argues for the reasonability or taking the moral perspective. As much as | share the
arguments for the necessity of arational foundation of ethics, it cannot miss out the fact that the other
must enter the ‘horizon’ of the self not only normatively (which is obvious) but factually. Therefore, |
consider the turn to the experience of the encounter of the self and the other as the only promising way
to better understand why in many cases the moral point of view isor is not taken.

12 For amuch more elaborated argumentation of this point cf. Haker: The fragility of the moral selif.

13 Obviously, this starting point should be compared with (and distinguished from) existential ethics,
especially from Sartre's ethics that remains within the thematic horizon of Hegelian self-consciousness.

14 with Walter Benjamin, the German term * Ursprung’ not only refersto an initial point of something in
time, but also alludes to the ‘idea’ of something. Thus, in the experience of the other ‘interfering’ with
the self by way of addressing him or her morally, not only the origin but also the very idea of mordlity is
revealed.

15 As Paul Ricoeur putsiit, this passivity, with its linguistic connotation to ‘passion’ is part of the self’s
agency. Cf. Ricoeur, Paul: Oneself as another (Chicago: University of Chicago Press, 1992).

16 This does not mean that every asymmetrical relation is dependent on advocatory actions. However,
they go beyond the scope of the contractual construction of morality and entail a power-relation that
needs to be addressed.

17| have, however, made some suggestions in my previous work on prenatal diagnosis and pre-
implantaton diagnosis that might serve as indications how one could proceed on the level of social ethics
Haker, Hille: Ethik der genetischen Frilhdiagnostik. Sozialethische Reflexionen zur Verantwortung am
menschlichen Lebensbeginn (Paderborn: mentis, 2002). For a strong argumentation on ‘positive’ social
obligations within aliberal framework cf. Gewirth, Alan: The community of rights (Chicago: University
of Chicago Press, 1996).

References

Bobbert, Monika. Die Problematik des Krankheitsbegriffs und der Entwurf eines
moralisch-normativen Krankheitsbegriffs im Anschluss an die Moralphilosophie von
Alan Gewirth. Ethica 8, 4, 405-40, 2000.

Boorse, Christopher. Health as a Theoretical Concept. Philosophy of Science 44, 54262, 1977.

Buchanan, Allen; Brock, Dan; Daniels, Norman; Wikler, Daniel: From chance to choice. genetics
and justice. Cambridge: Cambridge University Press, 2000.



208 H. Haker

Butler, Judith. Precarious Life: The Powers of Mourning and Violence. London: New York:
Verso, 2004a.

——. Undoing Gender. New York: Routledge, 2004b.

——. Giving an Account of Oneself. New York: Fordham University Press, 2005.

Christman, John, Anderson, Joel, ed. Autonomy and the Challenges to Liberalism: New Essays.
Cambridge: Cambridge University Press, 2005.

Daniels, Norman. Just Health Care. Cambridge: Cambridge University Press, 1991.

Deranty, Jean-Philippe. Injustice, Violence and Social Struggle: The Critical Potential of Axel
Honneth’s Theory of Recognition. Critical Horizons 1, 2, 2004.

Gewirth, Alan. Reason and Morality. Chicago; London: University of Chicago Press, 1978.

——. The Community of Rights. Chicago: University of Chicago Press, 1996.

Graumann, Sigrid, Gruber, Katrin, ed. Anerkennung, Ethik und Behinderung. Beitrage aus dem
Institut Mensch, Ethik und Wi ssenschaft. Munster: Lit, 2005.

Haker, Hille. Moralische ldentitét. Literarische Lebensgeschichten als Medium ethischer
Reflexion. Mit einer Interpretation der “Jahrestage” von Uwe Johnson. Tubingen:
Francke, 1999.

——. Ethik Der genetischen Frihdiagnostik. Sozialethische Reflexionen Zur Verantwortung am
menschlichen Lebensbeginn. Paderborn: mentis, 2002.

——. The Fragility of the Moral Self. Harvard Theological Review 97, 4, 359-82, 2004.

——. Narrative Bioethics. In Biomedicine and the Future of the Human Condition, edited by
Christoph Rehmann-Sutter, Mieth, Dietmar. Doordrecht: Kluwer, 2005.

Hare, Richard M. Possible People. In Essays on Bioethics. Oxford: Oxford University Press,
67-83, 1993.

Honneth, Axel. The Struggle for Recognition: The Moral Grammar of Social Conflicts. 1st
MIT Press ed, Studies in Contemporary German Social Thought. Cambridge, Mass.: MIT
Press, 1996.

——. Unsichtbarkeit: Stationen einer Theorie der Intersubjektivitat, Suhrkamp Taschenbuch
Wissenschaft; 1616. Frankfurt: Suhrkamp, 2003.

Jonas, Hans. The Imperative of Responsibility: In Search of an Ethics for the Technological Age.
Chicago: University of Chicago Press, 1984.

Lanzerath, Dirk. Krankheit und &rztliches Handeln. Zur Funktion des Krankheitsbegriffs in der
medizi nischen Ethik. Minchen: Alber, 2000.

Levinas, Emmanuel. Otherwise Than Being, or, Beyond Essence. Pittsburgh, Pa.: Duquesne
University Press, 1998.

Markell, Patchen. Bound by Recognition. Princeton: Princeton University Press, 2003.

Nussbaum, Martha C. WWomen and Human Development: The Capabilities Approach. Cambridge:
Cambridge University Press, 2000.

——. Frontiers of Justice: Disability, Nationality, Species Membership. Cambridge: Cambridge
University Press, 2006.

Parens, Erik, Asch, Adrienne, ed. Prenatal Testing and Disability Rights. Hastings Center Studies
in Ethics. Washington: Georgetown University Press, 2000.

Ricoeur, Paul. Oneself as Another. Chicago: University of Chicago Press, 1992.

——. The Course of Recognition, Institute for Human Sciences Vienna L ecture Series. Cambridge:
Cambridge University, 2005.

Taylor, Charles. Modern Social Imaginaries. Durham: Duke University Press, 2004.

Taylor, Charles, Gutman, Amy et a., ed. Multiculturalism: Examining the Politics of Recognition.
Princeton: Princeton University Press, 1994.



The Human Embryo as Clinical Tool

Private Tragedy or Public Good?

Sheila A.M. McLean

1 Introduction

At the outset of this chapter it is important to make it plain that what follows is a
contribution from a lawyer rather than a philosopher. This is because the approach
adopted will essentially draw on legal and jurisprudential considerations rather than
on purely or even substantially philosophical ones. It is also important to define
the context within which this discussion is situated; the focus will be on the use of
human embryos for research purposes, broadly within the area of assisted reproduc-
tion. That is, the discussion focuses on embryos which are ‘spare’ or ‘surplus’ and
therefore will not be implanted irrespective of what else is done with or to them.!
However, given these disclaimers, it is still necessary to identify and briefly discuss
some ideas as to the status which is or should be accorded to the human embryo.

2 The Status of the Embryo

There are a number of ways in which the human embryo can be viewed. The recent
report from the House of Commons Select Committee on Science and Technol ogy?
in the UK identified three main possibilities. First, the embryo can be seen as a
person (or a person in waiting), and therefore deserving of the protection of the
full panoply of human rights. This perspective appears to have informed the recent
Italian law on assisted reproduction which permits In Vitro Fertilisation (1VF), but
which requires that clinicians restrict themselves to the creation of only three em-
bryos, al of which must be implanted. Second, the embryo can be seen as just a
collection of cells. On this view, absolutely no rights or interests attach to it, and
theoretically it could be used for any purpose and dealt with in any way. Finaly,
thereiswhat is called the gradualist approach, which recognises — as did the report
of the Warnock Committee® — that the embryo of the human species is worthy of
some respect, and that the level and nature of that respect increase as the embryo
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develops. Normally, in law, respect is evidenced by the attribution of enforceable
rights, and the Warnock Report, for example, recommended that, “the embryo of
the human species should be afforded some protection in law” (63, para. 11.17).
However, it also concluded that this “does not entail that this protection may not
be waived in certain specific circumstances...” (63, para. 11.18) and in any event
protection need not be the equival ent of rights. Rather, it may simply imply that there
are limitations on the use(s) to which the protected entity may be put. This gradual-
ist approach commended itself to the Select Committee and arguably reflects what
many, if not most, people feel is the appropriate approach to the human embryo.

3 Regulating the Use(s) of the Human Embryo

It is generally assumed that adopting any approach — including the gradualist one —
which sees the embryo as being more than a mere collection of value-neutral cells
meansthat it is permissible, perhaps even required, that legal restrictions are placed
on the uses to which it can be put. For example, it was argued by the Warnock
Committee, whose report formed the basis of current United Kingdom law — The
Human Fertilisation and Embryology Act 1990 — that:

.... research conducted on human in vitro embryos and the handling of such embryos

should be permitted only under licence. . . . We see these controls as essential to safeguard
the public interest and to allay widespread anxiety (54, para. 11.18).

Thus, UK law places limitations on the use of embryos not because it attributes
rights or interests to the embryo, but rather out of respect for society. Presumably,
therefore, these restrictions reflect our interests; not theirs. However, the gradualist
position does entail the demonstration of some respect for the embryo of the human
species. The question, therefore, is, what does owing respect to the very early em-
bryo mean? Bearing in mind that the embryos on which | am focusing are destined
for research only —that is, thereis no intention to implant them — does this have any
impact on what ‘respect’ might actually entail? Might it, for example, be argued
that respect is specific to the status of the embryo on anarrower basis? That is, if the
embryo specifically and unequivocally will never have the opportunity to become a
person, because it has been deliberately designated solely for research, doesit make
any senseto treat it with the same kind of respect which would be owed to onewhich
will be implanted and may develop into a human person? Before seeking to answer
this question, it is useful to consider the general position of the embryo in law.

4 The Legal Position

In many jurisdictions there is no direct protection offered to the human embryo:
it has no legal status, nor indeed does the more developed, even viable, foetus of
the human species. The law permits, for example, termination of pregnancy within
defined legal conditions;* indeed, in some countries there are no restrictions on the
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termination of pregnancy up to about 12 weeks,® and even where restrictions apply,
termination up to term may be permitted within certain parameters.® Of course,
some countries, such as the Republic of Ireland and, more recently Italy, do regard
the human embryo as possessing certain rights (for example, by prohibiting preg-
nancy termination or requiring the implantation of every embryo that is created)
these are arguably not in line with mainstream jurisprudence.

herethe embryo hasno legal status, it isaccorded neither rights nor interests. Any
‘rights’ attributed can only be inferred or acquired after birth. Thus, it is possible
for a child once born to claim compensation for harm caused at the embryonic or
foetal stage, but this is dependent on live birth. Indeed, in English Law, the child
must survive for more than 48 hours before any compensation can be awarded.”
Courts have been clear that no rights are attributabl e before the child is born, both in
claimsfor pre-natal harm and also where the ‘interests’ or ‘rights’ of the embryo or
foetus appear to conflict with the rights of the preghant woman. It must be conceded,
however, that the law in the United Kingdom and other jurisdictions, such as the
United States, has until recently been occasionally obscure or inconsistent on this
latter point, but it is widely assumed by most academic commentators® that in the
United Kingdom the case of Re MB? finally brought any confusion to an end. In this
case, the judge was clear that:

The fetus up to the moment of birth does not have any separate interests capable of being
taken into account when a court has to consider an application for a declaration in respect of
a caesarian section operation. The court does not have the jurisdiction to declare that such
medical intervention is lawful to protect the interests of the unborn child even at the point
of birth (227).

A secondary legal device which can co-exist with human rightsis the attribution of
interests, and thiswill be returned to in what follows below.

5 A Gradualist Approach to the Human Embryo:
Rights or Interests

We have seen that in most jurisprudence the embryo of the human species is ac-
corded no rights. It is probably also true to say that there are no rights accorded to
it from those ethical positions which do not regard the embryo as the equivalent of
an actual person, which is the position adopted in this discussion and, commonly,
in law. However — unlike the law — the gradualist position seemsto imply that there
is something about the embryo which means that we cannot adopt the rather sweep-
ing position adopted by the law. As the House of Commons Select Committee on
Science and Technology said:

Adopting a gradualist approach, we believe, recognises the special status of the embryo
of the human species, while at the same time respects the legitimate interests of intending
parents and the wider society. It does not, therefore, exclude other considerations such as
seeking to provide treatment for the infertile or discovering the causes of infertility or the
genesis of seriousillness. However, it does require that embryos should not be used without
carefully evaluating the reasons and rationales for their use in a specific manner or for a
specific purpose (17, para. 29).
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Thus, for both the Warnock Committee and the Select Committee, some concern
is due to the management and use of embryo from the moment it exists, but thisis
not sufficient to prevent other competing considerations from permitting its use in
certain ways and for certain purposes, nor does it require or mandate the attribution
of rights. Rather, the gradualist approach — since it does not adopt the view that the
embryoisjust acollection of cells—intends or impliesthat someinterests may exist.
The question is, what kind of interests, or — perhaps more appropriately — whose
interests are they? Some help in providing a legal answer to this question may be
drawn from the example of the patient in a permanent vegetative state (PVS).

6 A Relevant Example?

We do not doubt that born people have both interests and rights. When they become
unable to experience them, such as in the case of a patient in PVS, they do not
disappear. However, by and large when a person is no longer able to exercise his
or her rights, attention shifts from rights to interests; specifically the interests of the
person him or her self. For example, in the leading case on Persistent or Permanent
Vegetative State (PV'S) in the United Kingdom, the House of Lords felt impelled to
ask not what were the patient’s rights, but rather what might bein his ‘interests’ or
‘best interests'. In Airedale NHS Trust v Bland,'© although Their Lordships used a
variety of devicesto reach their conclusion that it was permissible legally to discon-
tinue assisted nutrition and hydration, one which played a significant role, at least
for some of them, was the concept of what might serve Anthony Bland's interests
or, as the legal test is most commonly phrased, his ‘best’ interests. However, this
approach was not regarded with favour by all of Their Lordships, with Lord Mustill
for one unhappy about applying this criterion. As he said:

Stress was laid in argument on the damage to his personal dignity by the continuation of
the present medical regime, and on the progressive erosion of the family’s happy recollec-
tions by month after month of distressing and hopeless care . . .. But it seems to me to be
stretching the concept of personal rights beyond breaking point to say that Anthony Bland
has an interest in ending these sources of others' distress. Unlike the conscious patient, he
does not know what is happening to his body, and cannot be affronted by it; he does not
know if his family’s continuing sorrow. By ending his life the doctors will not relieve him
of a burden become intolerable, for others carry the burden and he has none. What other
considerations could make it better for him to die now rather than later? None that we can
measure, for of death we know nothing. The distressing truth which must not be shirked is
that the proposed conduct is not in the best interests of Anthony Bland, for he has no best
interests of any kind (141).

Of course, Lord Mustill was but one of the judges in this case, and some of his
colleagues seemed more comfortable with the use of ‘interests’ and ‘ best interests
in reaching their conclusion. Therefore, despite Lord Mustill’s concern, there seems
to have been a general level of comfort with the idea that it was either in, or not
against, the interests of Anthony Bland that he should be allowed to die. To an
extent, these interests might have been inferred from the assumption that Anthony
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would have preferred not to continue living in the condition he was in; in other
words, because of the fact that Anthony had had an existence, we could impute to
him a plausible interest in not subsisting in a permanent vegetative state. On the
other hand, our own likely perception of existence in that condition isjust aslikely
to inform our assessment of his best interests. In other words, our interests dictate
both that he cannot be treated in an abusive manner and equally that he should not
continueto live.

Alternative decision-making approaches are used in other jurisdictions. For ex-
ample, in some states in the United States, the preferred test is not dependent on
identifying interests, but is rather founded in the concept of substituted judgement.
Using this method of concluding what should be done requires the decision-maker
to try to identify what the person would have wanted had they been able to express
it. While UK courts have shown no patience with thistest, it does have some obvious
benefits, not least that it seems likely to focus more clearly on the rights of the in-
dividual under consideration, assuming, of course, that the proxy decision-maker is
not entirely wrong. However, while it may be that substituted judgement is relevant
where aperson has already had an existence, itsrelevance to an unimplanted embryo
seems somewhat tenuous.

To continue with the PVS anaogy, to confirm that the person in PVS is not
someone to whom the concept of rights is of primary importance, we can derive
a similar conclusion from the case of NHS Trust A vs M, NHS Trust B vs H;*
a case which was — unlike the Bland case — heard after the incorporation of the
European Convention on Human Rights into United Kingdom law.? In this case,
two women were deemed to be in PV'S and the question for the court was whether
or not removal of nasogastric nutrition and hydration was in breach of their right
to life under Article 2 of the Convention and/or Article 3 which prohibits inhuman
and degrading treatment.® It was first held that the Article 2 right was not breached
by removing assisted nutrition and hydration. More importantly for our purposes, it
was also held that their Article 3 right was not infringed, because:

... the proposed withdrawal of treatment . ... has been thoroughly and anxiously consid-
ered by a number of experts in the field of PVS and is in accordance with the practice of
a responsible body of medical opinion. The withdrawal is for a benign purpose in accor-
dance with the best interests of the patients not to continue life-saving treatment ... . | am,
moreover, satisfied that art 3 requires the victim to be aware of the inhuman and degrading
treatment which he or she is experiencing or at least to be in a state of physical or mental
suffering (100).

Two relevant factors emerge from this judgement. First, that there is no absolute
right to life; or at least no right to have continued life facilitated when to do so
would involve ‘futile’ or ‘burdensome’ treatment. Why is this relevant to the em-
bryo? Substantially because, if it cannot be said that there is an obligation to pre-
serve or maintain a life which already exists, there is — legally at least — no basis
from which to argue that the potential life of an embryo should receive any more
special consideration. If we do not require existing life to be continued when it is
insensate, why should we attach more importance to the unimplanted embryo? For
the purposes of this discussion, there can be absolutely no reason on this basis to
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require that a right to life should be attributed to the human embryo; in particular,
this must be so for the embryo which is not intended for implantation and which is
the subject of this chapter. Second, if awareness of inhuman or degrading treatment
isnecessary before article 3 is breached, manifestly this cannot apply to the embryo
which — irrespective of one's perspective on its standing — has no awareness.

However, a more recent judgement refused to accept the Article 3 argument,**
and although this judgement was overturned on appeal ,'° this section of the judge-
ment was not considered or contradicted by the Court of Appeal. In this case, Oliver
Leslie Burke challenged the lawfulness of the Genera Medical Council’s (GMC)
guidelines on withholding and withdrawing medical treatment. Suffering from a
degenerative condition, he was afraid that at the end of his life doctors would take
the decision to withdraw assisted nutrition and hydration when he wasin no position
to object, but over his current wishes. At the first hearing of the case, Mr Justice
Munby argued (amongst other things) that Dame Elizabeth Butler Sloss had been
wrong to suggest that Article 3 of the Convention was inapplicable when the person
concerned could not experience the inhuman or degrading treatment in question.
For Munby:

... however unconscious or unaware of ill-treatment a particular incompetent adult or a
baby may be, treatment which has the effect on those who witness it of degrading the indi-
vidual may come within art 3. Otherwise . .. the Convention’s emphasis on the protection
of the vulnerable may be circumvented (177).

Although the Court of Appeal warned against ‘cherry picking’ from parts of
Munby’s judgement, it would have consequences for consideration of the embryo
if we believed it to be arights-bearer. For example, if rights are attributable even to
the insensate, then the embryo would presumably qualify. However, since in most
jurisdictions the embryo is not legally regarded as a bearer of rights, this conclusion
would be flawed. This, of course, does not affect the question of whether or not we
have an interest in either constraining or facilitating the use of the human embryo.
Thus, where the analogy between the patient in PVS and the status of the human
embryo is particularly appropriate is that both reflect one common characteristic;
namely, that even if we struggle to identify the interests held, for example, by a
person now in PVS, and even if we concede that the embryo has no such interests,
that does not mean that we have no interests in them.

Unlike Anthony Bland or Leslie Burke, the embryo has never had (and will never
have) prior rights to be respected, nor will it —for the same reason — have any prior
interests. However, irrespective of this, the respect which everyone seemsto agreeis
duetoit requiresthat wetreat it carefully, but in so doing, it isour intereststhat are
being protected; not those of the embryo (and arguably also not those of the person
whoisin PVS).

However expressed, in the case of someone in PVS it seems that the interests
which subsist are arguably no longer those of the person him or herself when we do
not know what they are or would have been. Rather, they become our interests—pri-
marily, it could be said, in ensuring that the person (who one day might be yourself)
istreated with respect. Thisassumption of interests could depend either on what we
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have previously said about what we would want to be done to us or by the inferences
drawn by the law as to what we would have wanted.

Unlike the person in PVS, the embryo is generally held in law to have no pre-
existing or current rights or interests. Like the person in PVS, however, most would
agree that we have an interest in treating the embryo with some respect (however
that is defined) even if the embryo itself has not, never has had and never will have
any such interest. But, given that any respect or concern owed is about our interests
and not those of the embryo, what it is permissible to do will presumably vary
according to those interests: the embryo’s status is static even if our views as to
what it is acceptable to do with or to it are not. So, if it were deemed to be in our
interests to undertake specific kinds of research — even those which are currently
impermissible —then arguably there is no basis, beyond any prohibitions outlined in
the law, for preventing them from being carried out.

Again, on analogy with the PV S patient, there may be limitations placed on what
we can or should do, but these would also result more directly from our intereststhan
those of the embryo — not to treat carelessly or with disrespect is an interest for us
because it also affects us. However, as we can never re-experience being an embryo,
our interest in the embryo is of a different order from our interest in the person in
PVS. It relates more generally to concern for something that is potentially a human
being, but sinceit isnot, never has been and never will be an actual human being, the
kind of concern owed is different from that accorded to born, but comatose, people,
and perhaps also to embryos destined for implantation. However, as has been hinted
at aready, even if we are comfortable with the idea that the embryo is worthy of
some concern, the question remains whether or not this is because it may become a
person, or simply because it exists.

The embryo which is designed to be used for research never in reality had the
potential to be a human being. Its designation as a research embryo means that it
will never be implanted. Arguably, therefore, the ‘spare’ or ‘surplus’ embryo (once
it acquires that status) need not be subject to the same kind of legal regime that
we would wish to apply in the case of a person who has lived a life, but is now
insensate and in PV'S, nor even to the embryo destined for implantation. Therefore,
the scrutiny of the uses and treatment of the research embryo can differ from that
applied in the case of the patient in PV S and indeed from that which would inform
our consideration of the embryo which is designated for implantation (whether or
not this actually occurs).

Thus, we can say that — on analogy with the person in PV'S — the embryo which
is destined for research use has no interests beyond the interests that we have in
treating it in an ethically sound manner. We may, on the other hand, concede that
the embryo which is designed to be implanted should be attributed with interests
which are, if not equivalent to, then on a paralel with, those with which we endow
those who are irreversibly comatose and at the end of their life. This inevitably
means that there are limitations and restrictions imposed on how we can or should
treat them. However, it has al so been proposed that these limitations derive not from
anything inherent in them, but are rather inherent in the interests that we have in
behaving humanely and in a respectful manner.



216 SA.M. McLean

However, this till leaves the question of the embryo for which there is no
possibility of implantation; no possibility of becoming a person. If it isthe potential
to become, or the fact of having been, aperson that generates respect, then might we
not simply treat the research embryo in any way we choose? If the debate was about
characteristics inherent in the embryo per se, then it could be said that this conclu-
sion would be entirely logical. However, because | have argued that the real issue
is about our interests rather than the interests of the embryo, then it is legitimate —
perhaps even obligatory — to take account of what common morality holds to be
acceptable. Of course, views on what is or is not permissible will vary, but one way
of considering thisisto ask not just what is doneto or with the embryo, but also what
benefit may or will arise from what is done. This could be conceptualised in terms
of benefit for people already in existence or even for future embryos. Limitations on
the use of the human embryo then can be permissible, but their legitimacy rests on
our attitudes and expectations, not on the fact that the research tool is an embryo.
Thisleads to one final consideration.

7 Is Current Regulation Proportionate?

In the UK, the oversight of the treatment of peoplein PV S rests with the courts. At
the moment on the other hand, legislation limits the uses to which embryos can be
put, and requires their destruction no later than 14 days if they have been used for
research. Given what has gone before, it might be thought rather strange that this
differentiation exists, or rather that it seems to accord more stringent protection to
the embryo which is not destined for implantation than it does to the person who
has been born, has acquired human rights and whose interests are more likely to be
discoverable and, perhaps, discovered.

The question then is whether or not this level of legal intervention, with its as-
sociated restrictions, is appropriate or necessary to demonstrate sufficient concern
for the human embryo. Essentialy, the use of the embryo is subject to tighter and
more rigid regulation than is the way in which we can treat a living but comatose
person. Arguably, this is disproportionate, especialy if the human embryo would
be used for the potential benefit of living people. On this analysis, it is possible
to show concern for the human embryo, yet also see it as a clinical toal, its use
governed not by restrictive, invasive legislation but rather by the ethical oversight
generated by professional ethics, peer review and ethics committee consideration,
and — importantly — the views of society. Indeed, given that the research embryo
will otherwise never be implanted it could be said to show sufficient concern for it
to permit its use to obtain benefit for others rather than condemning it to what would
otherwise be useless destruction.

This, of course, begs the question as to whether or not there should be limits on
what we can do with the human embryo and, if so, how they should be identified or
drawn? Should they rest on public distaste — the so-called ‘yuck factor’ — on scien-
tific merit or some other consideration? A classic situation in which answering this
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question isimportant is the case of human embryonic stem cell research. Hailed by
someasthe ‘holy grail’ of medicinein the twenty-first century, if stem cell therapies
areto develop it iswidely conceded (by scientists at least) that it will be necessary
to create and use human embryos. Leaving aside objections based on faith, might
there be other objections to this scientific devel opment?

Sadly, recent events which have shocked the scientific community might suggest
that there are.® The recent revelations that cutting edge research in South Korea
has in fact been a mgjor scientific fraud may cast doubt on the actual benefits to
be derived from stem cell research. Most importantly, if it is not in fact possible
to generate stem cells for specific patients, the aspirations of science may be over-
stated. Indeed, one eminent UK infertil